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This paper attempts to discuss the application of the AAPL Model Form 710-2002 Operating Agreement (OA) to certain specific issues.  Some of the issues raised herein were provided by the Committee members and others were obtained from a search of recent judicial decisions involving the interpretation of operating agreements.  I hope this discussion will assist in your negotiation or application of this particular form or any other form of operating agreement to your specific situation.


For the most part, the structure is simple - an issue is stated followed by the provisions I found to be applicable to the stated issue.  I have detoured from this structure where I did not find an applicable provision or where I thought discussion or suggested language might be appropriate.  I am sure that I have missed something and would appreciate your pointing out the error of my ways.
DISCLAIMER:  Read the signed agreement.

Issue:  How does the OA address dispute resolution?

Applicable OA Provision(s):

19.7 Damage to Reservoir, Loss of Reserves and Profit

Notwithstanding any contrary provision of this Agreement, other than Articles 10.8.6 and 11.8.6, if selected, no Party is liable to any other Party for damage to a reservoir, loss of Hydrocarbons, loss of profits, or other consequential damages, damages for business interruption, or punitive damages, except to the extent that The damage or loss arises from a Party’s gross negligence or willful misconduct, in which case that Party shall be solely responsible for damage or loss arising from its gross negligence or willful misconduct; nor does a Party indemnify any other Party for that damage or loss.

(  [Optional provision; check if Article 19.9 (Dispute Resolution Procedure) is to be applicable.]

19.9
Dispute Resolution Procedure

Any claim, controversy or dispute arising out of, relating to, or in connection with this Agreement or an activity or operation conducted under this Agreement shall be resolved under the Dispute Resolution Procedure in Exhibit "H" to this Agreement.

5.1 Workmanlike Conduct

Operator shall timely commence and conduct all operations in a good and workmanlike manner, as would a prudent operator under the same or similar circumstances.  Operator shall not be liable to Non-operators for losses sustained or liabilities incurred, except as may result from Operator’s gross negligence or willful misconduct.  Operator shall never be required under this Agreement to conduct an operation that it believes would be unsafe or would endanger persons, property or the environment.  Unless otherwise provided in this Agreement, Operator shall consult with Non-operators and keep them informed of all important matters.

Issue:  Should the parties adopt an Alternative Dispute Resolution (ADR) provision to attach as Exhibit "H" to OA?  If so, what should the provision say?
An example of a short form ADR provision we have used:
Notwithstanding anything contained heretofore in this Agreement to the contrary, the Parties specifically acknowledge and agree that any claim, controversy or dispute arising out of, relating to, or in connection with this Agreement, including the interpretation, validity, termination or breach thereof, shall be resolved solely in accordance with the following Dispute Resolution Procedure which shall constitute a condition precedent to any Party seeking judicial enforcement of any provisions of this Agreement.  Any dispute, controversy or claim ("Claim") concerning this Agreement (other than claims by a third party under which a Party hereto is claiming indemnity, and such third party claim is in litigation) shall be resolved under the binding arbitration procedures of this Article.  Any controversy or claim ("Claim"), whether based on contract, tort, statute or other legal or equitable theory arising out of or related to the breach of one or more of the warranties and representations made in this Agreement, or as a result of any other matters which may give rise to a liability with respect to this Agreement, shall be settled by arbitration in accordance with the Commercial Arbitration Rules of the American Arbitration Association ( the "Rules"), and this provision.  The arbitration shall be governed by the United States Arbitration Act, 9 U.S.C 1-16, to the exclusion of any provision of state law inconsistent therewith or which would produce a different result, and judgment upon the award rendered by the arbitrator may be entered by any court having jurisdiction.

The arbitration shall be held in _______________________.

There shall be one arbitrator mutually agreeable to the Parties.  In the event the Parties cannot agree on an arbitrator, the arbitrator shall be selected in accordance with the Rules.

The arbitrator shall determine the Claims of the Parties and render a final award in accordance with the substantive law of the State of _______________, excluding the conflicts provisions of such law.  The arbitrator shall set forth the reasons for the award in writing.  All statutes of limitations and defenses based upon passage of time applicable to any Claim (including any counterclaim or setoff) shall be interrupted by the filing of the arbitration and suspended while the arbitration is pending.

The obligation to arbitrate any Claim shall extend to the successors, assigns and third Party beneficiaries of the parties.  The Parties shall use their best efforts to cause the obligation to arbitrate any Claim to extend to any officer, director, employee, shareholder, agent, trustee, affiliate, or subsidiary.  The terms hereof shall not limit any obligations of a Party to defend, indemnify, or hold harmless another Party against court proceedings or other Claims, losses, damages or expenses.

The arbitrator shall order the Parties to promptly exchange copies of all exhibits and witness lists, and, if requested by a Party, to produce other relevant documents, to answer interrogatories, to respond to requests for admissions (which shall be deemed admitted if not denied) and to produce for deposition and, if requested, at the hearing all witnesses that such Party has listed and all other persons within such Party's control.  Any additional discovery shall only occur by agreement of the Parties or as ordered by the arbitrator upon finding good cause.

Each Party shall bear its own costs, expenses and attorney's fees; provided that if court proceedings to stay litigation or compel arbitration are necessary, the Party who unsuccessfully opposes such proceedings shall pay all reasonable associated costs, expenses, and attorney's fees in connection with such court proceeding.

In order to prevent irreparable harm, the arbitrator shall have the power to grant temporary or permanent injunctive or other equitable relief. Prior to the appointment of an arbitrator a Party may, notwithstanding any other provision of this Agreement, seek temporary injunctive relief from any court of competent jurisdiction; provided that the Party seeking such relief shall (if arbitration has not already been commenced) simultaneously commence arbitration.  Such court ordered relief shall not continue more than 10 days after the appointment of the arbitrator and in no event for longer than 60 days. 

The cost of the arbitrator shall be shared equally by all parties.
An example of a long form ADR provision we have used:
Any claim, controversy or dispute arising out of, relating to, or in connection with this Agreement, including the interpretation, validity, termination or breach thereof, shall be resolved solely in accordance with the dispute resolution procedures set forth in this provision.  The Parties covenant that they shall not resort to court remedies except as provided for in this provision, and for preliminary relief in aid of arbitration.

The Parties shall inform one another promptly following the occurrence or discovery of any event or item that is reasonably expected to result in a dispute controversy or claim whether sounding in contract, tort or otherwise arising out of or relating to this Agreement or the breach thereof.  The Parties shall attempt in good faith to resolve any such matters satisfactorily by negotiations between executives who have authority to settle the controversy.

Should a dispute arise that the Parties cannot resolve satisfactorily within fifteen (15) Business Days after being informed thereof in accordance with Paragraph __ either Party may deliver to the other Party a written notice of the dispute with the supporting documentation as to the circumstances leading to the dispute (the “Notice of Dispute”).  The Notice of Dispute shall include the schedule of the availability of the notifying Party’s managing executive duly authorized to settle the dispute and without prior involvement in the dispute, (the “Managers”) during the thirty (30) day period following the delivery of the Notice of the Dispute.  Within five (5) days after delivery of the Notice, the other Party shall provide a schedule of the availability of such other Party’s Manager during the remainder of the thirty day period following the delivery of the Notice of Dispute.  Following delivery of the Managers’ schedules of availability, the Managers shall meet and confer as often as they deem reasonably necessary during the remainder of the thirty day period, and shall attempt to resolve the dispute amicably.

If the dispute has not been resolved by negotiation within thirty 30 days following the receipt of the Notice of Dispute, the Parties in their sole discretion may agree to utilize the service of a mediator in order to try to settle the dispute in good faith by mediation conducted with reference to the then current AAA Commercial Mediation Rules.  All expenses of the mediation shall be borne equally by the Parties.

If the Parties are unable to resolve the dispute pursuant to the aforesaid negotiation and mediation provisions within thirty 30 days following commencement of the mediation proceedings, or if the mediation proceedings are terminated, the matter shall be submitted to arbitration in accordance with the procedures set forth in Section ___  below.

An Arbitration shall be initiated by either Party delivering to the other a Notice of Intention to Arbitrate as provided for in the then current Commercial Arbitration Rules of the American Arbitration Association 

(A)
Governing Procedures.  The arbitration shall be conducted in _________ accordance with the Commercial Arbitration Rules of the American Arbitration Association.  In the event of a conflict between the AAA rules and this Agreement, this Agreement shall govern.  The Tribunal shall apply the governing substantive law chosen by the Parties to the Agreement.

(B)
Arbitration Panel.  There shall be three (3)  arbitrators, all of whom shall be fully active in their respective occupations or professions, knowledgeable as to the subject matter involved in the dispute, and experienced in arbitration-proceedings.  The foregoing shall not preclude otherwise qualified retired lawyers/judges.  The three (3) arbitrators selected shall constitute the “Tribunal.”  The third arbitrator shall serve as Chairman of the Tribunal.

(C)
Selection of Arbitrator.  The arbitrators shall be chosen as follows: each Party shall have thirty 30 days from the delivery of a Notice of Intention to Arbitrate to designate an arbitrator.  The two (2) arbitrators chosen shall, within thirty 30 days after the designation of the second arbitrator, designate a third arbitrator having no conflict of interest or business relationship involving the dispute or the Parties.

(D)
Qualifications of Arbitrators.  All arbitrators prior to their selection shall disclose all actual or perceived conflicts of interest and business relationships involving the disputes or the Parties.  No arbitrator may serve if such arbitrator has a conflict of interest or business relationship involving the subject matter of the dispute or with the Parties.  If an arbitrator resigns or becomes unable or unwilling to continue to serve on the panel, a replacement shall be selected in the same manner as that arbitrator was chosen. All arbitrators, including those nominated by a Party, shall conduct themselves as neutrals.

(E)
Discovery.
  The Tribunal shall permit and facilitate such discovery as it shall determine is appropriate in the circumstances, taking into account the needs of the Parties and the desirability of making discovery expeditious and cost-effective.  Such discovery may include pre-hearing depositions, particularly depositions of witnesses who will not appear personally before the Tribunal to testify, if there is a substantial, demonstrated need therefor.

(F)
Final Award.
The Tribunal shall promptly determine the claims of the Parties and render their final award in writing.  The award shall state with specificity the findings of fact and conclusions of law on which it rests.  If applicable law allows pre-award interest, the Tribunal may, in their discretion, grant pre-award interest and, if so, such interest may be at commercial rates during the relevant period.  If the Party initiating arbitration does not prevail, it shall pay all costs and reasonable attorneys’ fees incurred by both Parties in connection with the arbitration.  All decisions and awards shall be decided by a majority of the Tribunal.
Issue:  How does the OA address press releases?

Applicable OA Provision(s):

7.6
Media Releases

Except as unanimously agreed by the Participating Parties or otherwise permitted by this Article, no Party shall issue a news or media release about operations on the Lease.  In an emergency involving extensive property or environmental damage, operations failure, loss of human life, or other clear emergency, and for which there is insufficient time to obtain the prior approval of the Parties, Operator may furnish the minimum, strictly factual, information necessary to satisfy the legitimate public interest of the media and governmental authorities having jurisdiction.  Operator shall then promptly advise the other Parties of the information furnished in response to the emergency.

Issue:  With the Bureau of Labor Statistics decision to discontinue the issuance of the specific indices used by COPAS to calculate the inflation factor for annual overhead rate adjustments under the accounting procedures used in most existing OA's, should the OA's be amended to identify a new index as the reference or is there some other mechanism to address the loss of the indices?

Some background:  Currently the Index Adjustment is based upon the index of average weekly earnings of crude petroleum and gas production workers as published by the Bureau of Labor Statistics under the COPAS Onshore Accounting Procedure dated 1962, 1968, 1974 and 1984, and the Offshore Accounting Procedures of 1976 and 1986, as well as the 1995 Accounting Procedure.  If one of these Accounting Procedures is attached to the OA the computation is made a part of the contract. 
The language in these Accounting Procedures is basically the same and they all say the adjustment is based upon the index of average weekly earnings of crude petroleum and gas production workers as published by the United States Bureau of Labor Statistics.   Effective with the COPAS 95 Accounting Procedure, COPAS approval of the adjustments is required.  COPAS currently uses the same method of calculation of the Wage Adjustments factor as is stated in the older Accounting Procedures.  However, under the terms of COPAS 95, COPAS could decide on a more appropriate method of computing the adjustment and change the calculation for the COPAS 95.
Issue:  How does the OA address differing interests in the Lease, the Platform, Production Facilitates and wells, etc?  Should maintenance of uniform interest be the norm?
Applicable OA Provision(s):

2.1 Development Facilities

Production equipment other than Completion Equipment that is installed on or outside the Lease in order to handle or process Hydrocarbon production.  Development Facilities include, but are not limited to, 

(a) compression, separation, dehydration, generators, treaters, skimmers, bunkhouses and metering equipment,

(b) the flowlines, gathering lines or lateral lines that deliver Hydrocarbons and water 

1.______ from the Completion Equipment to the Platform or to Offsite Host Facilities, or 

2. ______ from the Platform to Export Pipelines; and 

(c) injection and disposal wells.

Option 1 ( Development Facilities exclude Export Pipelines. 

Option 2 (( Development Facilities include Export Pipelines.

ARTICLE 12
PLATFORM AND DEVELOPMENT FACILITIES

Appropriate provisions should be selected from the following alternatives:

(Check One Alternative:) 

__  Alternative No. 1:  Unanimous Approval.
12.1 Proposal (Alternative 1)

A Party may propose the fabrication or acquisition and installation of a Platform and/or Development Facilities, by sending an AFE or notice to the other Parties in accordance with Article 9 (Notices).  Approval of a proposal for a Platform and/or Development Facilities shall require the unanimous approval of the Parties.

12.2 Counterproposals (Alternative 1)

When a Platform and/or Development Facilities is proposed under Article12.1, a Party may, within __________ (___) days after receipt of the AFE or notice for the original proposal, make a counterproposal to fabricate or otherwise acquire and install said Platform and/or Development Facilities by sending an AFE or notice to the other Parties in accordance with Article 9 (Notices).  The AFE or notice shall indicate that the proposal is a counterproposal to the original proposal.  If one or more counterproposals are made, each Party shall elect to participate in either the original proposal, one counterproposal, or neither the original proposal nor a counterproposal.
____Alternative No. 2:  Approval (all Parties bound)

12.1 Proposal (Alternative 2)

A Party may propose the fabrication or acquisition and installation of a Platform and/or Development Facilities, by sending an AFE or notice to the other Parties in accordance with Article 9 (Notices).  Except as provided in Article 12.4 (Rights to Take in Kind), the affirmative vote of ____ (__) or more Parties having a combined Working Interest of _________ percent (__%) or more shall constitute approval of and shall bind all Parties to participate in the proposed activity, but nothing in this Article limits a Party’s rights under Article 15 (Withdrawal) should a Party prefer to withdraw rather than to be bound by an approved proposal under this Article 12.1. 
12.2 Counterproposals (Alternative 2)

When a Platform and/or Development Facilities is proposed under Article 12.1, a Party may, within __________ (___) days after receipt of the AFE or notice for the original proposal, make a counterproposal to fabricate or otherwise acquire and install said Platform and/or Development Facilities by sending an AFE or notice to the other Parties in accordance with Article 9 (Notices).  The AFE or notice shall indicate that the proposal is a counterproposal to the original proposal.  If one or more counterproposals are made, each Party shall elect to participate in either the original proposal, one counterproposal, or neither the original proposal nor a counterproposal.  If two or more proposals receive the approval of the number of Parties and combined Working Interests required by Article 12.1 (Approval), the proposal receiving the largest percentage Working Interest approval shall be deemed approved, and in the event two (2) or more approved proposals receive the same Working Interest approval, the approved proposal first received by the Parties shall be deemed approved.
_____Alternative No. 3:  Approval (Parties may nonconsent)

12.1 Proposal (Alternative 3)

A Party may propose the fabrication or acquisition and installation of a Platform and/or Development Facilities, by sending an AFE or notice to the other Parties in accordance with Article 9 (Notices).

12.2 Counterproposals (Alternative 3)

When a Platform and/or Development Facilities is proposed under Article 12.1, a Party may, within __________ (___) days after receipt of the AFE or notice for the original proposal, make a counterproposal to fabricate or otherwise acquire and install said Platform and/or Development Facilities by sending an AFE or notice to the other Parties in accordance with Article 9 (Notices). The AFE or notice shall indicate that the proposal is a counterproposal to the original proposal.  If one or more counterproposals are made, each Party shall elect to participate in either the original proposal, one counterproposal, or neither the original proposal nor a counterproposal.  If two or more proposals receive the approval of the number of Parties and combined Working Interests required by Article 12.5 (Operations By Fewer Than All Parties), the proposal receiving the largest percentage Working Interest approval shall be deemed approved, and in the event two (2) or more approved proposals receive the same Working Interest approval, the approved proposal first received by the Parties shall be deemed approved. 

2.1 Operations by All Parties (Alternative 3)


If all Parties elect to participate in the proposed operation, Operator shall conduct the operation at their cost and risk.

2.1 Second Opportunity to Participate (Alternative 3)

If there are more than two (2) Parties and if fewer than all but 

 (___) or more Parties having a combined Working Interest of 

 percent (___%) or more elect to participate in the Platform and/or Development Facilities, then the proposing Party shall notify the Parties of the elections made, whereupon a Party originally electing not to participate may then elect to participate by notifying the proposing Party within 

 (__) hours, [  ] inclusive  [  ] exclusive of Saturdays, Sundays, and federal holidays, after receipt of such notice.  If all Parties elect to participate in the Platform and/or Development Facilities, Operator shall timely commence the fabrication and installation of the Platform and/or Development Facilities at their cost and risk.  If there are only two (2) Parties to this Agreement, then there shall not be a second opportunity to elect to participate, and if the Participating Party agrees to pay and bear one hundred percent (100%) of the costs and risks of the operation, then the Operator, subject to Article 4.2 (Substitute Operator), shall conduct the operation as a Non-consent Operation for the benefit of the Participating Party, and the provisions of Article 13 (Non-consent Operations) shall apply.

12.2.3
Operations by Fewer Than All Parties (Alternative 3)

If there are more than two (2) Parties to this Agreement, then, after the election made under Article 12.2.2 (Second Opportunity to Participate), fewer than all but 

 (___) or more Parties having a combined Working Interest of 

 percent (___%) or more elect to participate in the Platform and/or Development Facilities, the proposing Party shall notify the Participating Parties, and each Participating Party shall have 

 (___) hours, [  ] inclusive [  ] exclusive of Saturdays, Sundays, and federal holidays, after receipt of the notice to notify the proposing Party of the portion of the costs and risks attributable to the total Non-participating Parties’ interests it elects to pay and bear. Unless otherwise agreed by the Participating Parties, each Participating Party may, but shall not be obligated to, pay and bear that portion of costs and risks attributable to the total Non-participating Parties’ interests in the ratio that the Participating Party’s interest bears to the total interests of all Participating Parties who elect to pay and bear a portion of the costs and risks attributable to the total Non-participating Parties’ interests. Failure to respond shall be deemed to be an election not to pay or bear any additional costs or risks.  If the Participating Parties agree to pay and bear one hundred percent (100%) of the costs and risks of the operation, the Operator, subject to Article 4.2 (Substitute Operator), shall conduct the operation as a Non-consent Operation for the benefit of the Participating Parties, and except as provided in Article 12.4 (Rights to Take in Kind), the provisions of Article 13.2.1.(b) shall apply. If such agreement is not obtained, however, the fabrication and installation of the Platform and/or Development Facilities shall not be commenced, and the effect shall be as if the proposal had not been made.

12.3 Ownership and Use of the Platform and Development Facilities

Alternative No. 1

(
Each Participating Party in the Development Facilities owns its Participating Interest share of excess capacity of the Development Facilities and the excess weight, space and buoyancy of the Platform, and it has the right to use its Participating Interest share of the excess capacity, weight, space and buoyancy for hydrocarbon production from outside the Lease at its sole discretion and for its sole account as long as such use does not interfere unreasonably with operations being conducted on the Lease.  It need not obtain any type of approval from the other Participating Parties in the Development Facilities or Platform in order to utilize its Participating Interest share of the excess capacity, weight, space and buoyancy, nor must it pay the other Participating Parties in the Development Facilities or Platform a fee to utilize its Participating Interest share of the excess capacity, weight, space and buoyancy, nor must it share any of the fees it derives from the utilization of its Participating Interest share of the excess capacity, weight, space and buoyancy with the other Participating Parties in the Development Facilities or Platform. However, it shall pay to the other Participating Parties in the Development Facilities a “shut-in fee” based on _______ percent (__%) of the volumes of Hydrocarbons which would have been produced while it was making ready to use its Participating Interest share of the excess capacity, weight, space and buoyancy for hydrocarbon production from outside the Lease.  All hydrocarbon production from outside the Lease which exceeds the volumes that a Party’s Participating Interest share of excess capacity can handle (Additional Volumes), shall not be processed unless a “Facilities Use and Production Handling Agreement” is agreed to by the owners of the additional excess capacity required to handle the Additional Volumes.

Alternative No. 2

(
The Participating Parties in the Development Facilities own all of the excess capacity of the Development Facilities and the excess weight, space and buoyancy of the Platform.  Each Participating Party in the Development Facilities does not have the right to use its Participating Interest share of the excess capacity, weight, space and buoyancy for hydrocarbon production from outside the Lease.  Each Participating Party in the Development Facilities or Platform must obtain the unanimous approval of the other Participating Parties in the Development Facilities or Platform in order to utilize any portion of the excess capacity, weight, space and buoyancy.  It must negotiate the payment of a fee with the Participating Parties in the Development Facilities or Platform in order to utilize any portion of the excess capacity, weight, space and buoyancy.  Each of the Participating Parties in the Development Facilities or Platform shall receive its Participating Interest share of all fees derived from the utilization of the excess capacity, weight, space and buoyancy.  All hydrocarbon production from outside the Lease shall be processed under a “Facilities Use and Production Handling Agreement” unanimously agreed to by the Participating Parties in the Development Facilities.

12.4 Rights to Take in Kind

Nothing in this Article 12 shall act to limit a Party’s rights under Article 22 (Disposition of Production), or to otherwise separately dispose of its share of Hydrocarbon production.  If a Party elects (a) not to participate in an approved Development Facilities proposal and (b) to separately dispose of its share of Hydrocarbon production (the “Separately Disposing Party”), the Separately Disposing Party.

Select this box if Alternative 2 chosen above for Articles 12.1 and 12.2

( shall not be bound to an approved Development Facilities proposal and forced to participate in the approved Development Facilities proposal, but 

Select this box if Alternative 3 chosen above for Articles 12.1 and 12.2
( shall not be subject to the provisions of Article 13.2.1.(b), but  

must provide proof to the Participating Parties in the approved Development Facilities proposal, within 

 (__) days from the last applicable response date to the Development Facilities proposal that it has entered into fabrication and transportation contracts to separately dispose of its own share of Hydrocarbon production.  If a Separately Disposing Party fails to provide such proof by that deadline and if there is sufficient capacity for the Development Facilities to accommodate the Separately Disposing Party’s share of the Hydrocarbons, it shall immediately (I) become a Participating Party in the Development Facilities and utilize the Development Facilities for its share of Hydrocarbon production, (II) pay to the Participating Parties in the approved Development Facilities proposal an amount equal to _____ percent (__%) of what would have been the Separately Disposing Party’s share of the costs and expense of the Development Facilities had it elected to participate in the Development Facilities under Article 12.1 or 12.2, and (III) assume its share of the risks and liabilities associated with the construction and ownership of the Development Facilities as of the date of commencement of the operations to construct same.  The Participating Parties in the original Development Facilities and the Separately Disposing Party, which becomes a Participating Party in the original Development Facilities under Article 12.4 (I), shall own the original Development Facilities based on their Participating Interest share in the original Development Facilities.  If a Separately Disposing Party fails to provide such proof by that deadline and if there is insufficient capacity for the Development Facilities to accommodate the Separately Disposing Party’s share of the Hydrocarbons, the Separately Disposing Party shall (i)  become a Participating Party in the original Development Facilities and utilize the available capacity in the original Development Facilities, if any, for its share of Hydrocarbon production, (ii) pay one hundred percent (100%) of the costs of an expansion or modification of the Development Facilities, which is required to accommodate all or a portion of its share of the Hydrocarbons, and assume one hundred percent (100%) of the risks and liabilities associated with (A) the construction, installation and commissioning of the expanded or modified Development Facilities and (B) the utilization of the expanded or modified Development Facilities for ______ (__) days subsequent to the commencement of Hydrocarbon production through same, (iii) pay to the Participating Parties in the approved Development Facilities proposal an amount equal to 

 percent (__%) of what would have been the Separately Disposing Party’s share of the costs and expense of the original Development Facilities had it elected to participate in the original Development Facilities under Article 12.1 or 12.2, (iv) assume its share of the risks and liabilities associated with the construction and ownership of the original Development Facilities as of the date of commencement of the operations to construct the original Development Facilities.  The Participating Parties in the original Development Facilities and the Separately Disposing Party, which becomes a Participating Party in the original Development Facilities under Article 12.4(i), shall own the expanded or modified Development Facilities based on their Participating Interest share in the original Development Facilities, and the Participating Parties in the original Development Facilities shall assume their Participating Interest share of the risks and liabilities associated with the ownership of the expanded or modified Development Facilities ______ (__) days after that the expanded or modified Development Facilities have been utilized.

12.5 Expansion or Modification of a Platform and/or Development Facilities

After installation of a Platform and/or Development Facilities, any Participating Party in that Platform and/or Development Facilities may propose the expansion or modification of that Platform and/or Development Facilities by written notice (along with its associated AFE) to the other Participating Parties in that Platform and/or Development Facilities.  That proposal requires approval by two of more of the Participating Parties in the Platform and/or Development Facilities with more than ____ percent (__%) of the Participating Interest in the Platform and/or Development Facilities.  If approved, that proposal will be binding on all Participating Parties in that Platform and/or Development Facilities, and the Operator shall commence that expansion or modification at the sole cost and risk of all of the Participating Parties in that Platform and/or Development Facilities unless otherwise agreed.  

12.6 Offsite Host Facilities
In the event that ___ (_) or more Parties with more than ______ percent  (__%) of the Participating Interest in Hydrocarbon production agree that Hydrocarbon production can most effectively be processed and handled by an Offsite Host Facilities, the Operator, on behalf of the Participating Parties, shall use reasonable efforts to secure a formal "Facilities Use and Production Handling Agreement" from the owners of the Offsite Host Facilities.  If the Operator does secure access to Offsite Host Facilities in a Facilities Use and Production Handling Agreement, each Participating Party shall have the right, but not the obligation, to utilize its Participating Interest share of the capacity so secured.  This Article 12.6 shall not constitute a limit on a Party's right to install its own Take-in-Kind Facilities under Article 22 (Disposition of Production).
13.4 Operations Utilizing a Non-consent Platform and/or Development Facilities

Except as otherwise provided in Article 12.4 (Rights to Take in Kind) and this Article 13.7, if applicable, a Party that did not originally participate in a Platform and/or Development Facilities shall be a Non-participating Party for all operations utilizing the Platform and/or Development Facilities and shall be subject to Article 13.2 (Relinquishment of Interest).  Notice, in accordance with Article 9 (Notices), shall be given to the Non-participating Party for all wells proposed to be drilled from or tied-back to the Non-consent Platform and/or handled by non-consent Development Facilities.  If a Non-participating Party in a Non-consent Platform and/or Development Facilities desires to participate in the drilling of any such well proposed by the Participating Parties in the Platform and/or Development Facilities, the Non-participating Party desiring to join in the proposed well shall first pay the Participating Parties in the Platform and/or Development Facilities its proportionate share of the cost of the Platform and/or Development Facilities, including, but not limited to, costs of material, fabrication, transportation, and installation plus any remaining amounts to be recouped under Article 13.2.1(b).  The Non-participating Party shall remit payment to Operator and Operator shall (a) reimburse the Participating Parties in the Platform and/or Development Facilities in the same proportions they are sharing in the Platforms and/or Development Facilities recoupment account, and (b) credit the applicable payout account.  Upon payment of that amount, the original Non-participating Party shall become an owner and a Participating Party in the Platform and/or Development Facilities in the same manner as if recoupment had occurred under Article 13.2.1 (Production Reversion Recoupment), and may participate in all future wells drilled from or tied back to the Platform.  As to well operations conducted from the Platform and/or Development Facilities prior to payment under this Article 13.7, the original Non-participating Party shall remain a Non-participating Party in such Non-consent Operations until such time as the entire recoupment balance applicable to all such Non-consent Operations in the aggregate has occurred, as provided for in Articles 13.2.1(a) and 13.2.1(d).

Issue:  Can parties to OA use excess production capacity of facilities to process off lease production?  What about processing of third party production?

See Article 12 above.
Issue:  How does the OA address assignments, minimum transfers of interest and preferential rights?
Applicable OA Provision(s):

2.39
Transfer of Interest
A conveyance, assignment, transfer, farmout, exchange, or other disposition of all or part of a Party’s Working Interest.
26.1 Transfer of Interest


Except as provided in 26.1.1 (Exceptions to Transfer Notice), a Transfer of Interest shall be preceded by written notice to the Operator and the other Parties (“the transfer notice”).  Any Transfer of Interest shall be made to a party financially capable of assuming the corresponding obligations under this Agreement.  No Transfer of Interest shall release a Party from its obligations and liabilities under this Agreement, and the security rights under Article 8.6 (Security Rights) shall continue to burden the Working Interest transferred and to secure the payment of those obligations and liabilities.

26.1.1 Exceptions to Transfer Notice


Notwithstanding any contrary provision of this Agreement, the transfer notice is not required when a Party proposes to mortgage, pledge, hypothecate or grant a security interest in all or a portion of its Working Interest (including Assignments of Hydrocarbon production executed as further security for the debt secured by that security device), any wells, Platforms, Development Facilities or other equipment.  However, an encumbrance arising from the financing transaction shall be expressly made subject and subordinated to this Agreement.

26.1.2 Effective Date of Transfer of Interest


A Transfer of Interest becomes effective ________ (
) days after the day all Parties are in receipt of the transfer notice.  No Transfer of Interest, other than those provided in Article 15.1 (Right to Withdraw) and Article 26.1.1 (Exceptions to Prior Written Notice), is binding upon the Parties unless and until (i) the assignor or assignee provides all remaining Parties with a photocopy of a fully executed Transfer of Interest, an executed MMS  “Designation of Operator" form and a designation of oil spill responsibility form and (ii) evidence of receipt of all necessary approvals by the MMS.  The Parties shall promptly undertake all reasonable actions necessary to secure those approvals and shall execute and deliver all documents necessary to effectuate that Transfer of Interest.  All costs attributable to a Transfer of Interest are the sole obligation of the assigning Party.

26.1.3 Form of Transfer of Interest

Any Transfer of Interest shall incorporate provisions that the Transfer of Interest is subordinate to and made expressly subject to this Agreement and provide for the assumption by the assignee of the performance of all of the assigning Party's obligations under this Agreement.  Any Transfer of Interest not in compliance with this provision is voidable by the non-assigning Parties. 

26.1.4 Warranty

Any Transfer of Interest, vesting or relinquishment of Working Interest between the Parties under this Agreement shall be made without warranty of title.  All liens, charges, and other encumbrances, including but not limited to overriding royalties, net profits interest and production payments, which a Party placed (or caused to be placed) on its Working Interest shall be fully satisfied or released prior to the effective date of a Transfer of Interest, vesting or relinquishment of Working Interest between that Party and another Party under this Agreement (unless the other Party is willing to accept the Working Interest subject to those liens, charges, and other encumbrances).

(
[Optional provision; check if Article 26.2 (Preferential Right to Purchase) is to be applicable.]

26.2 Preferential Right to Purchase


Any Transfer of Interest shall be subject to the following provisions:
3.1 Notice of Proposed Transfer of Interest


The transfer notice shall provide full information about the proposed Transfer of Interest, including, but not limited to, the name and address of the prospective assignee (who must be ready, willing, and able to acquire the interest and deliver the stated consideration therefor), the full consideration for the Transfer of Interest, and all other terms of the offer.

(
[Optional provision; check if the following to be applicable.]


In the case of a sale of oil and gas interests that includes all or part of the assigning Party's Working Interest, or if the proposed Transfer of Interest is structured as a like‑kind exchange, the Working Interest that is subject to the Transfer of Interest shall be separately valued and the transfer notice shall state the monetary value attributed to the Working Interest by that prospective assignee.  Article 26.2 (Preferential Right to Purchase) shall apply only to the Working Interest that is subject to the Transfer of Interest.

26.2.2 Exercise of Preferential Right to Purchase


Within twenty (20) days from receipt of the transfer notice, each non-assigning Party may exercise its preferential right to purchase its Participating Interest share of the Working Interest offered (on the same terms and conditions, or on equivalent terms for a non-cash transaction as stated in the notice) without reservations or conditions by written notice of that fact to all of the Parties.  If one or more non-assigning Parties, but not all non-assigning Parties, exercise their preferential right to purchase (the “Acquiring Parties”), then within fifteen (15) days of the termination of the twenty (20) day notice period set forth in the previous sentence, each Acquiring Party may exercise its preferential right to purchase its Participating Interest share of the Working Interest offered based on its Participating Interest share as a non-assigning Party or based on its Participating Interest share as an Acquiring Party.  If within the fifteen (15) day notice period set forth in the previous sentence an Acquiring Party does not exercise its preferential right to purchase its Participating Interest share of the Working Interest offered based on its Participating Interest share as an Acquiring Party but does exercise its preferential right to purchase its Participating Interest share of the Working Interest offered based on its Participating Interest share as a non-assigning Party, then the other Acquiring Parties shall have ten (10) days in which to agree to pay the remainder of the full consideration for the Transfer of Interest and notify the assigning Party of that fact.  If within the ten (10) day period set forth in the previous sentence the other Acquiring Parties do not agree to pay the remainder of the full consideration for the Transfer of Interest, or if the other Acquiring Parties do agree to pay the remainder of the full consideration for the Transfer of Interest but do not notify the assigning Party of the fact, the assigning Party shall be free to complete the proposed conveyance on the terms disclosed in the notice.  If the non-assigning Parties or the Acquiring Parties agree to pay the full consideration for the Transfer of Interest and accept all of the other terms of the third party offer, the assigning Party shall transfer the Working Interest to the non-assigning Parties or Acquiring Parties who exercised their preferential right to purchase under this Article 26 (Successors, Assigns, [and Preferential Rights]).  The Transfer of Interest shall be concluded within a reasonable time, but no later 

 (___) days after the applicable period in which the non-assigning Parties or Acquiring Parties may exercise their preferential right to purchase.

26.2.3 Transfer of Interest Not Affected by the Preferential Right to Purchase

Article 26.2 (Preferential Right to Purchase) shall not apply when a Party proposes to:

(a) mortgage, pledge, hypothecate or grant a security interest in all or a portion of its Working Interest (including assignments of Hydrocarbon production executed as further security for the debt secured by that security device), or

(b) grant an overriding royalty, a net profits interest, or a production payment

(c) dispose of its Working Interest by:

[Items (1), (2), and (3) are optional; check if they are to be applicable.]

( 
(1) a package sale of oil and gas interests that includes all or part of the assigning Party's Working Interest;

(
(2) a simultaneous like‑kind exchange under Section 1031 of the Internal Revenue Code of 1986, as amended, (“Code”);

(
(3) a property exchange transaction other than a non-simultaneous like-kind exchange under Section 1031 of the Code;


(4) a merger, reorganization, or consolidation;


(5) a Transfer of Interest of substantially all of a Party's exploration and production properties in the Gulf of Mexico; or


(6) a Transfer of Interest to an Affiliate, provided that there is included in the Transfer of Interest a provision that if for any reason the assignee ceases to be an Affiliate of the Transferring Party within 

 (__) years after Transfer of Interest, those rights shall be immediately reassigned to the original Party before the assignee ceases to be an Affiliate, and that all rights of the assignee in the Lease shall terminate if the re-assignment does not take place.

26.2.4 Completion of Transfer of Interest


If the proposed Transfer of Interest is not executed and filed of record with the MMS within ______ (___) months after receipt of the transfer notice by the non-assigning Parties, or if the terms of the proposed Transfer of Interest conveyance are materially altered, the proposed Transfer of Interest shall be deemed withdrawn, and the Working Interest included in the proposed Transfer of Interest shall again be governed by this Article 26.2 (Preferential Right to Purchase).
Issue:  After participating in several wells and a platform, non-operator sells its interest to third party.  As the wells near depletion, Third-party ceases paying JIB’s and later files Bankruptcy and is insolvent.  What if the MMS does not approve the assignment to third-party?
See above provisions on assignment.

Issue:  Operator overcharged non-operator for drilling and operating costs.  Operator sells interest to third-party who is appointed the successor operator in the JOA.  After audit, non-operator discovers overcharges but former Operator is insolvent.

See above provisions on assignment.

Issue:  Does the OA give the non-operators right to comment or vote on text of  submittals to MMS such as Exploration and Development plans or requests for Suspension of Production or to participate in other communications or meetings with MMS?  What if Operator is charged with penalties by MMS for the violation of a lease, a statute, or a regulation?
Applicable OA Provision(s):

5.2 Exclusive Right to Operate

Unless otherwise provided in this Agreement, Operator shall have the exclusive right and duty to conduct operations (or cause them to be conducted) under this Agreement. In performing services under this Agreement for the Non-operators, Operator shall be an independent contractor, not subject to the control or direction of Non-operators, except for the type of operation to be undertaken in accordance with the voting and election procedures in this Agreement.  No Party shall be deemed to be, or hold itself out as, the agent or fiduciary of another Party.

5.3 Workmanlike Conduct

Operator shall timely commence and conduct all operations in a good and workmanlike manner, as would a prudent operator under the same or similar circumstances.  Operator shall not be liable to Non-operators for losses sustained or liabilities incurred, except as may result from Operator’s gross negligence or willful misconduct.  Operator shall never be required under this Agreement to conduct an operation that it believes would be unsafe or would endanger persons, property or the environment.  Unless otherwise provided in this Agreement, Operator shall consult with Non-operators and keep them informed of all important matters.

5.6
Compliance

Operator shall comply, and shall require all agents and contractors to comply, with all applicable laws, rules, regulations, and orders of governmental authorities having jurisdiction.

5.8
Governmental Reports

Operator shall make reports to governmental authorities it has a duty to make as Operator and shall furnish copies of the reports to the Participating Parties.

5.9
Information to Participating Parties

Except as provided in Article 8.6, Operator shall furnish each Participating Party the following information, if applicable, for each activity or operation conducted by Operator:

5.9.1
A copy of the application for permit to drill and all amendments thereto.

5.9.2
A daily drilling report (or Reworking report or Recompletion report, if applicable), giving the depth, corresponding lithological information, data on drilling fluid characteristics, information about drilling or operational difficulties or delays, if any, and other pertinent information, by facsimile transmission or electronic mail within __________ (___) hours (exclusive of Saturdays, Sundays, and federal holidays) for well operations conducted in the preceding twenty-four (24) hour period.

5.9.3
A complete report of each core analysis.

5.9.4
A copy of each electrical survey, currently as it is run; all data for each radioactivity log, temperature survey, deviation or directional survey, caliper log, and other log or survey obtained during the drilling of the well; and, upon completion of the well, a composite of all electrical-type logs, insofar as is reasonable and customary.

5.9.5
A copy of all well test results, bottom-hole pressure surveys, and fluid analyses.

5.9.6
Upon written request received by Operator before commencement of drilling, samples of cuttings and cores taken from the well (if sufficient cores are retrieved), packaged in containers furnished by Operator at the expense of the requesting Party, marked as to the depths from which they were taken, and shipped at the expense of the requesting Party by express courier to the address designated by the requesting Party.

5.9.7
To the extent possible, __________ (___) hours’ advance notice of, and access to, logging, coring, and testing operations.

5.9.8
A monthly report on the volume of Hydrocarbons and water produced from each well.

5.9.9
A copy of each report made to a governmental authority having jurisdiction.

5.9.10
Upon written request, other pertinent information available to Operator, including, but not limited to, those portions of the contracts to be used for the benefit of the Joint Account and which pertain to the Lease, but excluding the Operator’s proprietary or secret information and its subsurface interpretations.

5.10
Information to Non-participating Parties

Operator shall furnish each Non-participating Party a copy of each Operator’s governmental report that is available to the public and associated with the applicable Non-consent Operation.  Until the applicable recoupment under Article 13 (Non-consent Operations) is complete, a Non-participating Party shall not receive or review any other information specified by Article 5.9 (Information to Participating Parties), except as may be necessary for a payout audit of the Non-consent Operation.

7.1 Access to Lease

Except as provided in Article 8.6, each Party shall have access, at its sole risk and expense and at all reasonable times, to the Lease, Platform, Development Facilities and Joint Account assets to inspect activities, operations and wells in which it participates, and to pertinent records and data.  A Non-operator shall give Operator at least twenty-four (24) hours’ notice of the Non-operator’s intention to visit the Lease.  To protect Operator and the Non-operators from unnecessary lawsuits, claims, and legal liability, if it is necessary for a person who is not performing services for Operator directly related to the joint operations, but is performing services solely for a Non-operator or pertaining to the business or operations of a Non-operator, to visit, use, or board a rig, well, Platform, or Development Facilities subject to this Agreement, the Non-operator shall give Operator advance notice of the visit, use, or boarding, and shall secure from that person an agreement, in a form satisfactory to Operator, indemnifying and holding Operator and Non-operators harmless, or shall itself provide the same hold harmless and indemnification in favor of Operator and other Non-operators before the visit, use, or boarding.

7.2 Reports

On written request, Operator shall furnish a requesting Party any information not otherwise furnished under Article 5 (Authority and Duties of Operator) to which that Party is entitled under this Agreement.  The costs of gathering and furnishing information not furnished under Article 5 shall be charged to the requesting Party.  Operator is not obligated to furnish interpretative data that was generated by Operator at its sole cost.
Issue:  What if Operator delays in releasing data to non-operators?  What if the delay is while a well proposal is pending?
Applicable OA Provision(s):

See 5.9 and 5.10 above and:
9.2
Content of Notice

An AFE or notice requiring a response shall indicate the maximum response time specified in Article 9.3 (Response to Notices).  A proposal for a Platform and/or Development Facilities shall include an AFE, containing a description of the Platform and/or Development Facilities, including, but not limited to, location, and the estimated costs of design, fabrication, transportation, and installation.  A proposal for a well operation shall include an AFE, describing the estimated commencement date, the proposed depth, the objective formation or formations to be penetrated or tested, the Objective Horizon, the surface and bottomhole locations, proposed directional or horizontal drilling operations, the type of equipment to be used, and the estimated costs of the operation, including, but not limited to, the estimated costs of drilling, testing, and Completing or abandoning the well.  If a proposed operation is subject to Article 13.11 (Lease Maintenance Operations), the notice shall specify that the proposal is a Lease Maintenance Operation.  A proposal for multiple operations on more than one well location by the same rig shall contain separate AFEs or notices for each operation and shall specify in writing in what order the operations will be conducted.  Each Party shall respond to each proposed multiple operation in the manner provided in Article 9.3.3 (Proposal for Multiple Operations).

Issue:  What does the OA say about confidentiality of data?  What if a party violates the confidentiality provision?
Applicable OA Provision(s):

2.6
Confidential Data

The information and data obtained under this Agreement, including, but not limited to, geological, geophysical, and reservoir information; originals and copies of logs; core and core analysis; and other well information including, but not limited to, the progress, tests, or results of a well drilled or an operation conducted under this Agreement, except data or information that becomes public other than by breach of this Agreement or as agreed to in writing by the Participating Parties.

7.3 Confidentiality

Except as otherwise provided in Article 7.4 (Limited Disclosure), Article 7.5 (Limited Releases to Offshore Scout Association), Article 7.6 (Media Releases), and Article 21.1 (Notice of Contributions Other Than Advances for Sale of Production), and except for necessary disclosures to governmental authorities having jurisdiction, or except as agreed in writing by all Participating Parties, no Party or Affiliate shall disclose Confidential Data to a third party. 


Optional Provision: (Check if desired.)


This Article 7.3 shall be in force and effect for a term of __________ (___) years after termination of this Agreement.

7.4 Limited Disclosure

A Party may make Confidential Data to which it is entitled under this Agreement available to:

(a) outside professional consultants and reputable engineering firms for the purpose of evaluations and/or submitting bids;

(b) gas transmission companies for Hydrocarbon reserve or other technical evaluations;

(c) reputable financial institutions for study before commitment of funds;

(d) governmental authorities having jurisdiction or the public, to the extent required by applicable laws or by those governmental authorities;

(e) the public, to the extent required by the regulations of a recognized stock exchange;

(f) third parties with whom a Party is engaged in a bona fide effort to effect a merger or consolidation, sell all or a controlling part of that Party’s stock, or sell all or substantially all assets of that Party or an Affiliate of that Party; and

(g) an Affiliate of a Party.

(h) such limited well information that is typically disclosed by Operator’s representative during meetings of the Offshore Oil Scouts Association.


Optional Provision: (Check if desired)
(i)
third parties with whom a Party is engaged in a bona fide effort to sell, farm out, or trade all or a portion of its interest in the Lease;

Confidential Data made available under Articles 7.4(f) and 7.4(h) [if applicable] shall not be removed from the custody or premises of the Party making the Confidential Data available to third parties described in those Articles.  A third party permitted access under Articles 7.4, (a), (b), (c), (f), and (h) [if applicable] shall first agree in writing neither to disclose the Confidential Data to others nor to use the Confidential Data, except for the purpose for which it was disclosed.  The disclosing Party shall give prior notice to the other Parties that it intends to make the Confidential Data available.

7.5 Limited Releases to Offshore Scout Association

The Operator may disclose Confidential Data to the Offshore Oil Scouts Association at their regularly scheduled meetings.  The Confidential Data that may be disclosed is limited to information concerning well locations, well operations, and well completions to the extent reasonable and customary in industry practice or required under the by-laws of the Offshore Oil Scouts Association.

15.3.2
Confidentiality
The Withdrawing Party and Other Withdrawing Parties will continue to be bound by the confidentiality provisions of Article 7.3 (Confidentiality) after the effective date of the withdrawal but will have no further access to technical information relating to activities or operations under this Agreement.  The Withdrawing Party and Other Withdrawing Parties are not required to return to the Remaining Parties Confidential Data acquired prior to the effective date of the withdrawal.

21.1 Notice of Contributions Other Than Advances for Sale of Production

Each Party shall promptly notify the other Parties of all offers of contributions that it may obtain, or contributions it is attempting to obtain, for the drilling of a well or the conducting of an operation on the Lease.  Payments received as consideration for entering into a contract for the sale of Hydrocarbon production from the Lease, loans, and other financial arrangements shall not be considered contributions for the purpose of this Article 21.  No Party shall release or obligate itself to release Confidential Data in return for a contribution from a third party without prior written consent of the Participating Parties or Parties having the right to participate in the well.

27.1 Term

This Agreement shall remain in effect so long as a Lease remains in effect and thereafter until (a) all wells have been abandoned and plugged or turned over to the Parties owning an interest in the Lease on which the wells are located; (b) all Platforms, Development Facilities, and equipment have been disposed by the Operator in accordance with Article 14 (Abandonment, Salvage, and Surplus); (c) all Claims as defined in Article 19 (Liability, Claims, and Lawsuits) have been settled or otherwise disposed of; and (d) there has been a final accounting and settlement by all Parties.  In accordance with Article 4.5 (Selection of Successor Operator), this Agreement will terminate if no Party is willing to become Operator, effective after all conditions in clauses (a) through (d) above have been completed.  In accordance with Article 15.2.1 (Unanimous Withdrawal), this Agreement will terminate if all Parties elect to withdraw, effective after all conditions in clauses (a) through (d) above have been completed.  Termination of this Agreement shall not relieve a Party of a liability or obligation accrued or incurred before termination and is without prejudice to all continuing confidentiality obligations or other obligations in this Agreement.
Issue:  Operator (50% W.I.) proposed and AFE’d non-operators, XYZOil Co. (30% W.I.) and AAAOil Co. (20% W.I.), for Test Well No. 1.  The AFE provided that Test Well No. 1 was to be drilled to the lesser of 10,500’ subsurface or 100’ below the base of the GUD Zone, as seen in the Offset Lease Well No. 1.  On December 3, 2002, Operator began drilling the Test Well No. 1.  Operator encountered drilling difficulties that ultimately increased the costs of drilling to $1,500,000, instead of $1,000,000 as originally estimated in the AFE.  Operator drilled the well to a depth of 10,500’ and ran logs.  The logs revealed that the well had not reached the GUD Zone, but the well had two potentially prolific shallower zones.  Operator proposes a completion to the deeper of the two zones in the well.  XYZOil Co. concurs with Operators proposal.  AAAOil Co. disagrees and wants to deepen the well to penetrate the GUD Zone.  Does the answer change if AAAOil Co. has not paid its JIB's?  What if AAAOil Co. had approved the AFE, but not paid the advance billing by Operator?
Applicable JOA Provisions:

8.1 Basis of Charge to the Parties

Subject to the other provisions of this Agreement, Operator shall pay all costs incurred under this Agreement, and each Party shall reimburse Operator in proportion to its Participating Interest.  All charges, credits, and accounting for expenditures shall be made and done pursuant to Exhibit “C”.

8.2 AFEs
Before undertaking an operation or making a single expenditure to be in excess of __________ Dollars ($ _____), and before conducting an activity or operation to drill, Sidetrack, Deepen, Complete, Rework or Recomplete a well (regardless of the estimated cost), Operator shall submit an AFE for the operation or expenditure to the Parties for approval.  Operator shall also furnish an informational AFE to all Parties for an operation or single expenditure estimated to cost __________ Dollars ($_____) or less, but in excess of __________ Dollars ($_____).  Operator shall notify the Participating Parties as soon as reasonably possible when it appears the cost of an ongoing activity or operation, prior to its completion, will exceed the original AFE by more than ______________ percent (_____%) or __________________ Dollars ($____________), whichever is the greater amount.  This overexpenditure notice shall be furnished to the Participating Parties as a supplemental AFE for informational purposes only and is not subject to an election by any of the Parties.
8.3 Emergency and Required Expenditures

Notwithstanding anything in this Agreement to the contrary, Operator is hereby authorized to conduct operations and incur expenses that in its opinion are reasonably necessary to safeguard life, property, and the environment in case of an actual or imminently threatened blowout, explosion, accident, fire, flood, storm, hurricane, catastrophe, or other emergency, and the expenses shall be borne by the Participating Parties in the affected operation.  Operator shall report to the Participating Parties, as promptly as possible, the nature of the emergency and the action taken.  Operator is also authorized to conduct operations and incur expenses reasonably required by statute, regulation, order, or permit condition or by a governmental authority having jurisdiction, which expenses shall be borne by the Participating Parties in the affected operation, subject to Exhibit “C”.

8.4 Advance Billings

Operator may require each Party to advance its respective share of estimated expenditures pursuant to Exhibit “C”.

8.5 Commingling of Funds

8.6 Funds received by Operator under this Agreement may be commingled with its own funds.

8.7 Security Rights (TX-MS-AL-FL or LA)

Exhibit "I” [TEXAS, (MISSISSIPPI, ALABAMA, FLORIDA)] or Exhibit “I” (LOUISIANA)", as applicable, applies.


Optional Provision: (Check if desired, but if so, then insure consistency with Article 12 selection.)

8.8 Overexpenditures

Operator shall notify the Participating Parties when it appears that actual expenditures for an approved operation in an Exploratory or Development Well or for the design, construction, and installation of a Platform (other than a Platform that solely supports Development Facilities) will exceed the AFE estimate (the excess being an “Overexpenditure”).  If it appears that the Overexpenditure will be no more than the greater of __________ Dollars ($_____) or __________ percent (___%), or in the case of an operation involving the design, construction, and installation of a Platform, or Development Facilities, no more than the greater of __________ Dollars ($_____) or __________ percent (___%), hereinafter referred to as the “Allowable Variance,” Operator’s notice shall be forwarded for information only.  If Operator determines that the Overexpenditure will exceed the Allowable Variance, Operator shall submit a new AFE for the current operation (“Supplemental AFE”) for approval of the Participating Parties.  The Participating Parties may then elect whether to continue to participate within __________ (___) days or __________ (___) hours if a rig is on location, [  ] inclusive  [  ] exclusive of Saturdays, Sundays, and federal holidays, after receipt of the Supplemental AFE. If fewer than all, but one (1) or more Participating Parties elect to continue to participate in the current operation and agree to pay and bear one hundred percent (100%) of the costs and risks of conducting it, Operator shall continue to conduct the current operation.  Otherwise, the operation shall cease.  A Participating Party that elects not to continue to participate in the current operation shall become a Non-participating Party in the operation, from and after the date when the Overexpenditure exceeds the Allowable Variance, not including emergency expenditures, and Article 13.2 (Relinquishment of Interest) shall apply to the Party only to the extent that the costs of the operation exceed the Allowable Variance. Unless otherwise agreed by the Participating Parties, each Participating Party electing to continue to participate in the current operation may, but is not obligated to, pay and bear that portion of the costs and risks attributable to the interests of the Non-participating Parties in the ratio that the Participating Party’s interest bears to the total interests of all Participating Parties electing to continue participating in the current operation.  If it appears to Operator that actual expenditures for an approved operation will exceed the Supplemental AFE estimate, Operator shall again repeat the procedure of this Article 8.8, using the estimate in the most recently approved Supplemental AFE as the basis for determining the Overexpenditure and Allowable Variance.  An initial Participating Party in an operation shall remain responsible for its share of all costs and risks for plugging, replugging, capping, burying, disposing, abandoning, removing, and restoring associated with the operation, subject to Article 14 (Abandonment, Salvage, and Surplus), regardless of its subsequent election on a Supplemental AFE, except to the extent such costs were increased by subsequent operations in which it elected not to participate. Notwithstanding anything in this Article to the contrary, if expenditures exceed the Allowable Variance for an emergency, as provided in Article 8.3 (Emergency and Required Expenditures), Operator shall not be required to secure the approval of the Participating Parties, as the expenditures will be borne by all Participating Parties.  However, once stabilization takes place and emergency expenditures are no longer being incurred, Operator shall promptly furnish a Supplemental AFE to the Participating Parties for their review and election, as provided above.
10.8
Course of Action After Reaching Objective Depth

When an Exploratory Well has been drilled to its Objective Depth and reasonable testing, coring, and logging have been completed as set forth in the approved AFE and the results have been furnished to the Participating Parties, Operator shall notify the Participating Parties of Operator’s recommendation for further operations in the well, and the following provisions shall apply:

3.1 Election by Participating Parties

A Participating Party shall have the right to propose another operation by notifying the Operator and the other Participating Parties of its proposed operation within twenty-four (24) hours, [   ] inclusive  [   ] exclusive of Saturdays, Sundays, and federal holidays, of receipt of the Operator’s notice.  The Participating Parties shall notify Operator within forty-eight (48) hours, [  ] inclusive [  ] exclusive of Saturdays, Sundays, and federal holidays, of receipt of the Operator’s proposal whether the Participating Parties elect to (a) participate in a recommended operation, or (b) not participate in a recommended operation.  Failure to respond shall be deemed to be an election not to participate in any of the recommended operations.

3.1 Priority of Operations

If all Participating Parties elect to participate in the same proposed operation, Operator shall conduct the operation at their cost and risk.  If more than one (1) operation is approved by __________ (___) or more Participating Parties having a combined Working Interest of __________ percent (___%) or more, then the approved operation with the lowest number as indicated below shall take precedence:

(Indicate the order of preference.)
_____Additional Testing, coring, or logging.  (If conflicting proposals are approved, the proposal receiving the largest percentage of Working Interest approval shall take precedence, and in the event of a tie between two (2) or more approved proposals, the approved proposal first received by the Parties shall take precedence.)

_____Deepen.  (If conflicting proposals are approved, the operation proposed to the deepest/shallowest depth shall take precedence.)

_____Sidetrack.  (If conflicting proposals are approved, the proposal receiving the largest percentage Working Interest approval shall take precedence, and in the event of a tie between two (2) or more approved proposals, the approved proposal first received by the Parties shall take precedence.)

_____Complete at the Objective Horizon
_____Complete above the Objective Horizon.  (If conflicting proposals are approved, the operation proposed at the deepest/shallowest depth shall take precedence.)

_____Other operations: _____________________ (If conflicting proposals are approved, the proposal receiving the largest percentage Working Interest approval shall take precedence, and in the event of a tie between two (2) or more approved proposals, the approved proposal first received by the Parties shall take precedence.)

_____Temporarily abandon.

_____Plug and abandon.

3.1 Second Opportunity to Participate

If fewer than all but 


 (__) or more Participating Parties having a combined Working Interest of 


 percent (__%) or more elect to participate in an operation, the proposing Party shall notify the Participating Parties of the elections made, whereupon a Party originally electing not to participate in the proposed operation may then elect to participate by notifying the proposing Party within 

 (
) hours, [  ] inclusive  [  ] exclusive of Saturdays, Sundays, and federal holidays, after receipt of such notice.  If all Parties elect to participate in the proposed operation, Operator shall conduct the operation at their cost and risk.

3.1 Operations by Fewer Than All Parties

If, after the election (if applicable) made under Article 10.8.3 (Second Opportunity to Participate), fewer than all but 

 (__) or more Parties having a combined Working Interest of 

 percent (__%) or more elect to participate in the proposed operation that takes precedence, the proposing Party shall notify the Participating Parties and each Participating Party shall have 

 (
) hours, [  ] inclusive  [  ] exclusive of Saturdays, Sundays, and federal holidays, after receipt of the notice to notify the proposing Party of the portion of the costs and risks attributable to the total Non-participating Parties’ interests it elects to pay and bear.  Unless otherwise agreed by the Participating Parties, each Participating Party may, but shall not be obligated to, pay and bear that portion of the costs and risks attributable to the total Non-participating Parties’ interests in the ratio that the Participating Party’s interest bears to the total interests of all Participating Parties who elect to pay and bear a portion of costs and risks attributable to the Non-participating Parties’ interests.  Failure to respond shall be deemed to be an election not to pay or bear any additional costs or risks.  If the Participating Parties agree to bear one hundred percent (100%) of the costs and risks of the operation, Operator, subject to Article 4.2 (Substitute Operator), shall conduct the operation as a Non-consent Operation for the benefit of the Participating Parties, and the provisions of Article 13 (Non-consent Operations) shall apply.  If such agreement is not obtained, however, the operation shall not be conducted and the effect shall be as if the proposal had not been made.  If a Participating Party in a well elects not to participate in the Deepening or Sidetracking operation in the well, such non-consenting Party shall become a Non-participating Party in all operations conducted in the Deepened or Sidetracked portion of the well after that election.


Optional Provision: (Check if desired)

If the Non-consent Operation is an Additional Testing, coring, or logging operation, Article 13 (Non-consent Operations) shall not apply, however, a Party electing not to participate in the Additional Testing, coring, or logging shall not be entitled to information resulting from the operation.

3.1 Subsequent Operations

Upon completion of an operation conducted under Article 10.8 (Course of Action After Reaching Objective Depth), if the well is not either (a) Completed as a Producible Well, or (b) temporarily abandoned or permanently plugged and abandoned, Operator shall notify the Participating Parties of Operator’s recommendation for further operations in the well under Articles 10.8.1 through 10.8.4, which again shall apply.  If sufficient approval is not obtained to conduct a subsequent operation in a well or if all Participating Parties elect to plug and abandon the well, subject to Article 14 (Abandonment and Salvage), Operator shall permanently plug and abandon the well at the cost and risk of all Participating Parties.  Each Participating Party shall be responsible for its proportionate share of the plugging and abandonment costs associated with the operation in which it participated.

See also 11.8, same provisions for development well.
Issue:  Operator (50% W.I.) proposed and AFE’d non-operators, XYZOil Co. (30% W.I.) and AAAOil Co. (20% W.I.), for Test Well No. 1.  The AFE provided that Test Well No. 1 was to be drilled to the lesser of 10,500’ subsurface or 100’ below the base of the GUD Zone, as seen in the Offset Lease Well No. 1.  Operator drills Test Well No. 1 to a depth of 9800’ and believing the well has crossed a fault and is well below the stratigraphic equivalent of 100’ below the GUD Zone runs logs.  Operator believes the GUD Zone is faulted out in the well, but the well had two potentially prolific shallower zones.  Operator proposes a completion to the deeper of the two zones in the well.  Neither XYZOil Co. or AAAOil Co. agrees with Operator’s interpretation and they request the Operator to continue drilling.

Applicable JOA Provisions:

10.7
Conduct of Operations

After commencement of drilling an Exploratory Well, Operator shall diligently conduct the operation without unreasonable delay until the well reaches the Objective Depth, unless the well encounters, at a lesser depth, impenetrable conditions or mechanical difficulties that cannot be overcome by reasonable and prudent operations and that render further operations impracticable, except as may otherwise be provided in optional provision Article 8.8 (Overexpenditures), if selected.  If a well does not reach its Objective Depth as a result of the conditions mentioned in this Article 10.7, the operation shall be deemed to have been completed and Article 13 (Non-consent Operations) shall apply to each Non-participating Party for the portion of the well drilled.

See also 11.7, same provision for development well.
Issue:  Operator drilled and completed the several wells on the Lease as commercially producing wells.  After one of the wells ceased production, Operator proposed a recompletion of the well.  However, because Operator had a rig under contract working another lease, Operator moved the rig on and commenced operations before the deadline for Non-Operator to respond to the proposal.  The Non-operator does not respond to the proposal timely.  What if, instead of not responding, the non-operator timely makes a counterproposal?
Applicable JOA Provisions:

9.1 Giving and Receiving Notices

Except as otherwise provided in this Agreement, all AFEs and notices required or permitted by this Agreement shall be in writing and shall be delivered in person or by mail, courier service, or facsimile transmission, with postage and charges prepaid, addressed to the Parties at the addresses in Exhibit “A”.  When a drilling rig is on location and standby charges are accumulating, however, notices pertaining to the rig shall be given orally or by telephone.  All telephone or oral notices permitted by this Agreement shall be confirmed immediately thereafter by written notice.  A notice shall be deemed to have been delivered only when received by the Party to whom it was directed, and the period for a Party to deliver a response thereto begins on the date the notice is received.  “Receipt”, for oral or telephone notice, means actual and immediate communication to the Party to be notified, and for written notice, means actual delivery of the notice to the address of the Party to be notified, as specified in this Agreement, or to the facsimile machine of that Party.  A responsive notice shall be deemed to have been delivered when the Party to be notified is in receipt of same.  When a response is required in forty-eight (48) hours or less, however, the response shall be given orally or by telephone or facsimile transmission within that period.  If a Party is unavailable to accept delivery of a notice required to be given orally or by telephone, the notice may be delivered by any other method specified in this Article 9.1.  A message left on an answering machine or with an answering service or other third person shall not be deemed to be adequate telephonic or oral notice.
9.3
Response to Notices

Except as provided in Article 9.1, each Party’s response to a proposal shall be in writing to the proposing Party.  Unless otherwise provided in this Agreement, the response time shall be as follows: 

9.3.1 Platform and/or Development Facilities Proposals

Each Party shall respond within __________ (___) days after its receipt of the AFE or notice for a Platform and/or Development Facilities.

3.1 Well Proposals

Except as provided in Article 9.3.3 (Proposal for Multiple Operations), each Party shall respond within __________ (___) days after receipt of the well, Rework or Recompletion proposal, but if (a) a drilling rig is on location, (b) the proposal relates to the same well or its substitute, and (c) standby charges are accumulating, a response shall be made within __________ (___) hours after receipt of the proposal, [  ] inclusive [  ] exclusive of Saturdays, Sundays, and federal holidays.

9.3.1 Proposal for Multiple Operations

When a proposal is made to conduct multiple Development Operations at separate well locations using the same rig, each Party shall respond (a) to the well operation taking precedence, within __________ (___) days after receipt of the proposal; and (b) to each subsequent well location, within __________ (___) hours after completion of approved operations at the prior location and notification thereof by Operator.

9.3.2 Other Matters

For all other matters requiring notice, each Party shall respond within __________ (___) days after receipt of notice.

9.4
Failure to Respond

Failure of a Party to respond to a proposal or notice, to vote, or to elect to participate within the period required by this Agreement shall be deemed to be a negative response, vote, or election.

9.5
Response to Counterproposals

Should a counterproposal be allowed under this Agreement, responses to that counterproposal must be made within the response period for the original proposal.
9.6
Timely Well Operations
Unless otherwise provided, an approved well shall be commenced within __________ (___) days after the date when the last applicable election on that well may be made.  Wells shall be deemed to have commenced on the day charges commence under the drilling contract for that well.  If the Operator does not commence the drilling of an approved well within the _________ (___) day time frame, the other Participating Parties in that well may select a substitute Operator to drill the approved well.  In all events, including the occurrence of a Force Majeure, if the substitute Operator fails to commence actual drilling operations on an approved well within _________ (___) days from the proposal of the approved well, the proposal of the well and its approval will be deemed to have been withdrawn.  Subject to Exhibit “C”, if a proposal for a well is deemed to have been withdrawn, all costs incurred in the preparation for or in furtherance of that well will be chargeable to the Parties who voted to participate in the well proposal for that well.
11.1 Proposing Operations

A Party may propose a Development Operation in accordance with Article 9 (Notices) to the other Parties who are entitled to vote or make an election in regard to that operation.

11.2 Counterproposals

When a Development Operation is proposed, a Party may, within 

 (___) days after receipt of the AFE or notice for the original proposal, make a counterproposal to conduct an alternative Development Operation by sending an AFE or notice to such Parties in accordance with Article 9 (Notices).  The AFE or notice shall indicate that the proposal is a counterproposal to the original proposal.  If one or more counterproposals are made, such Parties shall elect to participate in either the original proposal, one counterproposal, or neither the original proposal nor a counterproposal.  If two or more proposals receive the approval of the number of Parties and combined Working Interests required by Article 11.5 (Operations By Fewer Than All Parties), the proposal receiving the largest percentage Working Interest approval shall take precedence, and in the event of a tie between two (2) or more approved proposals, the approved proposal first received by the Parties shall prevail.  Except for the response period provided in this Article 11.2, a counterproposal shall be subject to the same terms and conditions as the original proposal.
Issue:  Non-Operator noticed a working interest owners' meeting to call for a vote on the removal of Operator as operator under the JOA for January 30, 2003, at Non-operator’s offices. Operator wrote a letter indicating that the meeting would instead be held at its offices on April 4, 2003.  Non-operator and 2 other non-operators held a meeting on January 30, 2003, and voted to remove Operator and to appoint Non-operator as successor operator.  Operator and the only other non-operator having a combined working interest of 40% did not attend the meeting.

4.3
Resignation of Operator

Subject to Article 4.5 (Selection of Successor), the Operator may resign at any time by giving written notice to the Parties, except that the Operator may not resign during a Force Majeure or an emergency that poses a threat to life, safety, property, or the environment.  If the Operator ceases to own a Working Interest, the Operator automatically shall be deemed to have resigned as the Operator without any action by the Non-operators.

4.5
Removal of Operator

Operator may be removed by an affirmative vote of the Parties owning a combined Working Interest of __________ percent (___%) or more of the remaining Working Interest after excluding the Operator’s Working Interest if:

(a) Operator becomes insolvent or unable to pay its debts as they mature, makes an assignment for the benefit of creditors, commits an act of bankruptcy, or seeks relief under laws providing for the relief of debtors;

(b) a receiver is appointed for Operator or for substantially all of its property or affairs;

(c) a Transfer of Interest by the Operator (excluding an interest assigned to an Affiliate) reduces the Operator's Working Interest to less than the Working Interest of a Non-operator, whether accomplished by one or more Transfer of Interest.

(d) Operator commits a substantial breach of a material provision of this Agreement and fails to cure the breach within _________ (___) days after notice of the breach.

(e) 
Optional Provision (e): (Check if desired)
(f) Operator proposes to enter into a Transfer of Interest of more than __________ percent (___%) of its Working Interest to a third party, advising that the interest is available for transfer on stated terms or soliciting offers, bids, or other terms of transfer.

If a petition for relief under the federal bankruptcy laws is filed by or against Operator, and if a federal bankruptcy court prevents the removal of Operator, all Non-operators and Operator shall comprise an interim operating committee to operate until Operator has elected to reject or assume this Agreement under the Bankruptcy Code.  An election by Operator as a debtor-in-possession or by a trustee in bankruptcy to reject this Agreement shall be deemed to be a resignation by Operator without any action by the Non-operators, except the selection of a successor.  To be effective, a vote to remove Operator for any cause described above must be taken within __________ (___) days after a Non-operator receives actual knowledge of the cause. A change of corporate name or structure of Operator or a transfer of Operator’s interest to a single Affiliate shall not be deemed to be a resignation or basis for removing Operator.  Subject to Article 8.6.2 (Default) & Article 8.6.3 (Unpaid Charges), the resignation or removal of Operator shall become effective at the earlier of (a) 7:00 a.m. on the first day of the calendar month following the expiration of ninety (90) days after the giving of notice of resignation by Operator or action by Non-operators to remove Operator, or (b) the time when a successor Operator assumes the duties of Operator.

4.5
Selection of Successor

Upon resignation or removal of Operator, a successor Operator shall be selected from among the Parties by an affirmative vote of __________ (___) or more Parties having a combined Working Interest of __________ percent (___%) or more.  If the resigned or removed Operator is not entitled to vote, fails to vote, or votes only to succeed itself, then the successor Operator shall be selected by the affirmative vote of the Parties owning a combined Working Interest of __________ percent (___%) or more of the remaining Working Interest after excluding the Working Interest of the resigned or removed Operator.  If the Operator assigns all or a part of its Working Interest, then under Article 4.3 (Resignation of Operator) or Article 4.4.(c), the Party who acquired all or a part of the former Operator’s Working Interest shall not be excluded from voting for a successor Operator.  If there are only two Parties to this Agreement when the Operator resigns or is removed, then the Non-operator automatically has the right, but not the obligation, to become the Operator.  If no Party is willing to become the Operator, this Agreement shall terminate under Article 27.1 (Term).

4.6
Effective Date of Resignation or Removal

The resignation or removal of the Operator shall become effective as soon as practical but no later than 7:00 a.m. on the first day of the month following a period of ninety (90) days after the date of resignation or removal, unless a longer period is required for the Parties to obtain approval of the designation of the successor Operator, and designated applicant for oil spill financial responsibility purposes, by the MMS; however, in no event shall the resignation or removal of Operator become effective until a successor Operator has assumed the duties of Operator.  The resignation or removal of the outgoing Operator shall not prejudice any rights, obligations, or liabilities resulting from its operatorship.  The successor Operator may charge the Joint Account for reasonable costs incurred in connection with copying or obtaining the former Operator’s records, information or data except when the change of Operator results from a merger, consolidation, reorganization or sale or transfer to an Affiliate of the Operator.

6.1 Voting Procedures

Unless otherwise provided in this Agreement, each matter requiring approval of the Parties shall be determined as follows:

6.1.1 Voting Interest

Subject to Article 8.6 (Security Rights), each Party shall have a voting interest equal to its Working Interest or its Participating Interest, as applicable.

6.1.2 Vote Required

Unless expressly stated to the contrary herein, a matter requiring approval of the Parties shall be decided by the affirmative vote of __________ (___) or more Parties having a combined voting interest of __________ percent (___%) or more.  If there are only two (2) Parties to this Agreement, the matter shall be determined by the Party having a majority voting interest or, if the interests are equal, the matter shall require unanimous consent.

6.1.3 Votes

The Parties may vote at a meeting; by telephone, promptly confirmed in writing to Operator; or by facsimile transmission.  Operator shall give each Party prompt notice of the results of the voting.

6.1.4 Meetings

Meetings of the Parties may be called by Operator upon its own motion or at the request of a Party having a voting interest of not less than __________ percent (___%).  Except in an emergency, no meeting shall be called on less than __________ (___) days’ advance written notice, and the notice of meeting shall include the meeting agenda prepared by the Operator or the requesting Party.  The representative of Operator shall be chairman of each meeting.  Only matters included in the agenda may be discussed at a meeting, but the agenda and items included in the agenda may be amended prior to or during the meeting by unanimous agreement of all Parties.
See also assignment provisions above.
Issue:  Operator owning 75% working interest assigned its interest to third-party.  JOA provided 60% vote of working interest to approve operator.  Non-operator refuses to designate third-party as operator.  What if Operator failed to notify non-operators of its intent to transfer its interest.

See also assignment provisions above.
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