
THIS MODEL FORM MAY NOT CONTAIN ALL PROVISIONS REQUIRED BY PARTIES ENGAGED IN OFFSHORE OPERATIONS. IN ADDITION, THIS MODEL FORM CONTAINS NUMEROUS PROVISIONS THAT MUST BE COMPLETED BY INSERTING APPROPRIATE TIME PERIODS, DOLLAR AMOUNTS, NUMBERS OF PARTIES, ETC., AND EACH PARTY MUST DETERMINE APPROPRIATE INSERTS FOR ITS PARTICULAR SITUATION OR APPLICATION. USERS OF THIS MODEL FORM OR PORTIONS OR VARIATIONS THEREOF SHOULD SEEK THE ADVICE OF COUNSEL TO ENSURE THAT THE AGREEMENT REFLECTS THE ACTUAL INTENT OF THE PARTIES AND IS PROPER UNDER THE APPLICABLE BUSINESS CIRCUMSTANCES. USE OF THE FORM OR A PORTION OR VARIATION THEREOF SHALL BE AT THE SOLE DISCRETION, RISK, AND LIABILITY OF THE USER PARTIES. THE OUTER CONTINENTAL SHELF ADVISORY BOARD DISCLAIMS ANY AND ALL INTERESTS OR LIABILITY WHATSOEVER FOR LOSS OR DAMAGES THAT MAY RESULT FROM USE OF THE FORM OR PORTIONS OR VARIATIONS THEREOF.

CONFIDENTIALITY AGREEMENT 

THIS CONFIDENTIALITY AGREEMENT (“Agreement”) is entered into effective the ____ day of ___________________ 200_ (the “Effective Date”), between _________________ (“Disclosing Party”) and ____________________ (“Reviewing Party”).  Pursuant to this Agreement, Disclosing Party  and/or certain of its Affiliates (as defined herein) may disclose to Reviewing Party and/or Reviewing Party’s Representatives (as defined herein), solely in connection with the possible acquisition by Reviewing Party or an Affiliate of Reviewing Party (the “Possible Transaction”) of an interest in the properties listed on Exhibit “A” hereto (the “Properties”) from Disclosing Party, certain technical and contractual information and data (the “Evaluation Materials”), including but not limited to that information and data listed on Exhibit “B” which is attached hereto and made a part hereof.
All of the Evaluation Materials which are made available by Disclosing Party  for Reviewing Party's and/or Reviewing Party’s Representatives’ review, together with any other information Reviewing Party and/or Reviewing Party’s Representatives may obtain in meetings or conversations with Disclosing Party ’s employees, attorneys, agents, representatives, advisors, or Affiliates, relating to the business of Disclosing Party  or its Affiliates or the Properties, shall constitute proprietary and confidential information of Disclosing Party  and is hereinafter collectively referred to as the "Confidential Information".  “Affiliate(s)” shall mean, with respect to any party to this Agreement, any corporation, partnership (including a limited partnership), limited liability company, or other legal entity that directly or indirectly controls, is controlled by or is under common control with such party; where "control" means ownership of fifty percent (50%) or more of the outstanding voting stock of a corporation or fifty percent (50%) or more of the ownership interest in a partnership (including a limited partnership), limited liability company, or other legal entity. “Reviewing Party’s Representatives” shall mean Reviewing Party’s Affiliates and the directors, officers, employees, agents, attorneys, advisors, accountants, consultants, or members of the Reviewing Party or its Affiliates 
In consideration of Disclosing Party ’s making the Confidential Information available to Reviewing Party and/or Reviewing Party’s Representatives and in order to maintain the confidentiality of the Confidential Information, Reviewing Party hereby agrees on behalf of itself and that of Reviewing Party’s Representatives that:

  1.
POSSIBLE TRANSACTION:
The Reviewing Party and the Reviewing Party’s Representatives agree to use the Confidential Information solely for the purpose of evaluating the Possible Transaction.


Disclosing Party acknowledges, however, that Reviewing Party or its Affiliates may be actively engaged in exploration and production activities in areas to which the Confidential Information relates, and Disclosing Party agrees that Reviewing Party and Reviewing Party’s Representatives shall not be precluded from working on projects in these geographic areas solely because of their retained mental impressions of the Confidential Information.

  2.
RESTRICTION ON USE OF INFORMATION: The Reviewing Party and the Reviewing Party’s Representatives shall keep, save, and hold as confidential all Confidential Information made available to it/them hereunder by Disclosing Party and, except as otherwise provided for herein, not disclose or reveal any Confidential Information to any individual or entity not a party hereto without Disclosing Party’s prior written consent.  Notwithstanding the preceding sentence, the Reviewing Party may disclose such Confidential Information to Reviewing Party’s Representatives to the extent that any one or more of them have a clear need to know in connection with the Possible Transaction, provided that prior to making any such disclosures to any of the Reviewing Party’s Representatives, the Reviewing Party shall inform same of the terms of this Agreement, including the confidential nature of the Confidential Information and, for those of Reviewing Party’s Representatives who are not Affiliates or employees, officers or directors of the Reviewing Party or Affiliates, the Reviewing Party shall obtain a written undertaking of confidentiality substantially similar to this Agreement, from each such party prior to making any such disclosures hereunder .  The Reviewing Party shall be responsible for any unauthorized disclosure of the Confidential Information by Reviewing Party’s Representatives.  
The above confidentiality obligations and limitations on use undertaken by Reviewing Party on behalf of itself and that of Reviewing Party’s Representatives shall not apply to information that:

(a)
was in the public knowledge or literature at the time of disclosure hereunder; or

(b)
was already in the possession of Reviewing Party without obligation of confidentiality at the time of disclosure hereunder;


and such provisions shall cease to apply to information that, subsequent to its disclosure hereunder:

(c)
becomes part of the public knowledge through no act or omission of Reviewing Party or any of Reviewing Party’s Representatives;

(d)
is disclosed to Reviewing Party or any of its Affiliates without obligation of confidentiality by a third party having a legal right to do so; or

(e)
is independently developed by or for Reviewing Party or any of its Affiliates by persons who have not had access to Confidential Information.  

For the purposes of this Section 2, specific disclosures of Confidential Information made hereunder shall not be deemed to fall within the above exceptions to the confidentiality obligations undertaken by the Reviewing Party on its own behalf and on behalf of Reviewing Party’s Representatives merely because they are embraced by general disclosures in the public knowledge or literature or in the Reviewing Party's or any of the Reviewing Party’s Representatives’ possession; and any combination of portions of Confidential Information disclosed hereunder shall not be deemed to fall within the above exceptions to said confidentiality obligations merely because individual portions of said combined Confidential Information are in the public knowledge or literature or in the Reviewing Party's or any of the Reviewing Party’s Representatives’ possession. 

Reviewing Party may disclose to a governmental agency or judicial body only as much of the Confidential Information as is required to be disclosed pursuant to an order, notice, or process by said governmental agency or judicial body, provided that after receiving such an order, notice, or process and prior to making any disclosure required thereunder, Reviewing Party promptly forwards a copy of such order, notice, or process to Disclosing Party, and provides reasonable assistance to Disclosing Party  in opposing the order, notice, or process.  Nothing in this Agreement shall be construed to authorize Reviewing Party to disclose Confidential Information to parties other than such governmental or judicial agency or beyond the scope of the order, notice or process.

Reviewing Party furthermore agrees to keep all such Confidential Information strictly secret and confidential, to prevent unauthorized use or reproduction of the Confidential Information, to take all precautions to preserve the secrecy and confidentiality of such information among their employees having access to any portion of such information to the same level of protection given their own data of similar character and to assume the responsibility that such employees will preserve the secrecy and confidentiality of such information with respect to third parties. 


2a.
OPTION
LIMITED DISCLOSURE OF INFORMATION: In addition, without the prior written consent of Disclosing Party, neither Reviewing Party nor any of Reviewing Party’s Representatives shall disclose to any individual or entity not a party hereto the fact that the Confidential Information has been made available to Reviewing Party and/or Reviewing Party’s Representatives, that discussions or negotiations are taking place concerning the Possible Transaction or any of the terms, conditions, or other facts respecting the Possible Transaction (including the status thereof), unless in the written opinion of Reviewing Party's and/or Reviewing Party’s Representatives’ counsel such disclosure is required by law, and then only after as much prior written notice to Disclosing Party  as is practical under the circumstances.  Without limiting the generality of the foregoing, Reviewing Party further agrees that, without the prior written consent of Disclosing Party it shall not, directly or indirectly, enter into any agreement, arrangement, or understanding, or any discussions which might lead to such agreement, arrangement (including, but not limited to, a joint bid arrangement), or understanding, with any individual or entity not a party hereto (including the media) regarding the Possible Transaction.  

3. LIMITED GRANT: This Agreement shall not be construed to grant the Reviewing Party or any of the Reviewing Party’s Representatives any license or other rights except as expressly stated herein. 

4. WARRANTIES: All Confidential Information made available to the Reviewing Party and/or Reviewing Party’s Representatives hereunder shall be made available on an "as is" basis without any warranties, either express or implied, as to the quality, completeness, accuracy, validity, non-infringement or utility of said Confidential Information, except that Disclosing Party  represents that to the best of its knowledge it has the right to disclose the Confidential Information to Reviewing Party under the terms of this Agreement for the purpose of evaluating the Possible Transaction.  In no event shall Disclosing Party  be liable for any actual, incidental, special, indirect, punitive, consequential or other damages arising out of, or resulting from Reviewing Party's or any of Reviewing Party’s Representatives’ (i) use of or reliance upon the Confidential Information or (ii) disclosure of the Confidential Information to a third party in breach of this Agreement.  Furthermore, the Reviewing Party shall, at its own expense, conduct and rely solely upon its own independent investigation and evaluation of, and appraisal and judgment with respect to, the geological and geophysical characteristics of the Properties, the estimated hydrocarbon reserves recoverable therefrom, and the price and expense assumptions applicable thereto. 

4a.
OPTION: 

WARRANTIES:  The Disclosing Party hereby represents and warrants that it has the right and authority to disclose the Confidential Information to the Receiving Party (or its representatives).  THE DISCLOSING PARTY, HOWEVER, MAKES NO REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, AS TO THE QUALITY, ACCURACY AND COMPLETENESS OF THE CONFIDENTIAL INFORMATION DISCLOSED HEREUNDER, AND THE RECEIVING PARTY (ON BEHALF OF ITSELF AND ITS REPRESENTATIVES) EXPRESSLY ACKNOWLEDGES THE INHERENT RISK OF ERROR IN THE ACQUISITION, PROCESSING AND INTERPRETATION OF GEOLOGICAL AND GEOPHYSICAL DATA.  THE DISCLOSING PARTY, ITS AFFILIATED COMPANIES, THEIR OFFICERS, DIRECTORS AND EMPLOYEES SHALL HAVE NO LIABILITY WHATSOEVER WITH RESPECT TO THE USE OF OR RELIANCE UPON THE CONFIDENTIAL INFORMATION BY THE RECEIVING PARTY (OR ITS REPRESENTATIVES).   

5. REVIEWING PARTIES REPRESENTATION: Reviewing Party acknowledges that: (a) it is able to bear the economic risk of any oil and gas investment it might decide to make with respect to the Properties; (b) it is capable of evaluating the merits and risks of any investment in the Properties; (c) any investment it makes with respect to the Properties shall be for its own account and not with a view to the distribution or sale thereof; and (d) it is acting solely for its own account in evaluating the Possible Transaction with respect to the Properties.  This Agreement is not, and should not be construed to be, a prospectus or other offer to sell a security or an interest in the Properties. 
6. REMEDY: In the event of litigation relating to this Agreement, if a court of competent jurisdiction determines in a final, non-appealable judgment that this Agreement has been breached by Reviewing Party or a Reviewing Party Representative, then Reviewing Party shall reimburse Disclosing Party for its costs and expenses (including without limitation reasonable attorneys fees and court costs) incurred in connection with such litigation.    
7. DISPOSITION OF DATA: Reviewing Party and Reviewing Party’s Representatives shall not make copies or allow copies to be made or otherwise reproduce or remove any of the Confidential Information from the premises of Disclosing Party  or its Affiliates without Disclosing Party 's prior written consent.  In the event Reviewing Party decides not to proceed with the Possible Transaction, it shall promptly inform Disclosing Party of such decision.  Within fifteen (15) days after such notification or upon the request of Disclosing Party, at any time, whichever is the earlier, Reviewing Party and/or Reviewing Party’s Representatives shall promptly redeliver or cause to be redelivered to Disclosing Party  in care of its focal point (identified hereinbelow) all Confidential Information, including all documents, if any, together with all copies, reproductions and extractions of such documents furnished to Reviewing Party and/or Reviewing Party’s Representatives by or on behalf of Disclosing Party.  In addition, within the same time period, all documents, memoranda, notes, and other writings or drawings whatsoever prepared by Reviewing Party or any of Reviewing Party’s Representatives based on the Confidential Information made available under this Agreement shall be promptly destroyed and such destruction shall be documented in writing to Disclosing Party .  Notwithstanding the foregoing, Reviewing Party and Reviewing Party’s Representatives shall not be required to return or cause to be returned Confidential Information or notes created therefrom that are automatically backed up on its/their computer systems, if such will be destroyed in accordance with the regular ongoing records retention process of Reviewing Party and/or Reviewing Party’s Representatives; provided, however, that prior to such destruction, such Confidential Information or notes created therefrom shall not be used or consulted for any  purpose or use.
8. LICENSED DATA: The Evaluation Materials to be provided to the Reviewing Party may include information or data that is licensed from a third party, such as seismic data licensed from a seismic data company, or that is otherwise subject to obligations which are inconsistent with those set forth in this Agreement (such third party data hereinafter referred to as “Third Party Data”). Such Third Party Data will not be provided to Reviewing Party or Reviewing Party’s Representatives until the Reviewing Party has agreed in writing that it and Reviewing Party Representatives shall be bound by any additional terms and restrictions to which such Third Party Data is subject, as stated in Exhibit “D”.

9. TERM: Reviewing Party’s obligations in Sections 1, 2 and 3 of this Agreement shall terminate ____ years after the Effective Date. 

10. TRANSFER OR ASSIGNMENT OF RIGHTS: The terms and conditions of this Agreement shall be binding upon Reviewing Party and its permitted successors and assigns.  Reviewing Party may not assign, pledge, or otherwise transfer its rights or delegate its duties or obligations under this Agreement, other than to an Affiliate or in connection with a merger, consolidation, share exchange or other form of statutory reorganization involving Reviewing Party, without the prior written consent of Disclosing Party.  Disclosing Party may assign or otherwise transfer its rights and delegate its duties or obligations under this Agreement without the consent of Reviewing Party.  

11. CONDUCT OF PROCESS: Reviewing Party and Disclosing Party acknowledge and agree that (a) Disclosing Party  is free to conduct the process leading up to the Possible Transaction as Disclosing Party , in its sole discretion, determines appropriate (including, without limitation, entering into a preliminary or definitive agreement concerning the Properties with a person or entity other than Reviewing Party without prior notice to Reviewing Party or any other person); (b) Disclosing Party  reserves the right, in its sole discretion, to change any procedures relating to Disclosing Party ’s   consideration of the Possible Transaction at any time without prior notice to Reviewing Party or any other person; (c) Disclosing Party  reserves the right, in its sole discretion, to reject any and all proposals made by Reviewing Party with regard to the Possible Transaction, and to terminate discussions and negotiations with Reviewing Party at any time and for any reason; and (d) unless and until a final written definitive agreement concerning the Possible Transaction has been executed by Reviewing Party and Disclosing Party , neither Disclosing Party nor Reviewing Party shall have any obligation or liability to the other with respect to the Possible Transaction, whether by virtue of this Agreement, or any other written or oral expression.  
12. WITHDRAWL OF POSSISBLE TRANSACTION: Reviewing Party acknowledges and agrees that this Agreement is not intended to grant Reviewing Party and/or Reviewing Party’s Representatives an exclusive right to review the Confidential Information and, that Disclosing Party  reserves the right to remove any part or all of the Properties from the Reviewing Party’s consideration at any time.

13. DOCUMENT EXECUTION: The facsimile transmission of a signed original of this Agreement, and transmission or re-transmission of a signed facsimile transmission, shall be deemed to be the same as delivery of a signed original of this Agreement.  At the request of either party, the parties hereto will confirm facsimile transmitted signatures by signing an original document for delivery between them.  This Agreement may be executed in any number of counterparts, each of which shall be considered an original for all purposes and shall be construed together and constitute but one Agreement.

14. CHOICE OF LAW: This Agreement shall be governed by and construed in accordance with the laws of the State of ___________, without giving effect to principles of conflicts of law that would require the laws of another jurisdiction to be applied. 
15. PRESERVATION OF RIGHTS: It is stipulated that Reviewing Party's obligations under this Agreement are for the benefit of Disclosing Party and its Affiliates, and that Disclosing Party’s failure or delay in exercising any right, power, or privilege hereunder shall not operate as a waiver thereof, nor shall any single or partial exercise thereof, or the exercise of any right, power, or privilege hereunder, operate as a waiver.  Any Affiliate of Disclosing Party that owns any interest in any of the Confidential Information may bring an action to enforce this Agreement as an intended third party beneficiary of this Agreement.

 16. 
NOTICES: Identification of the parties’ focal points for all matters hereunder and addresses of the parties for notice purposes are as follows:

[Insert name of relevant Disclosing Party entity]

[Address]

[City/State/Zip Code]

Attn:

Phone:

Fax:

Email Address: 

[Insert name of relevant Reviewing Party]



[Address]


[City/State/Sip Code]


Attn:


Phone:


Fax:



Email Address:

Please evidence your agreement to be bound by the foregoing terms and conditions for reviewing the Confidential Information by having an appropriately authorized representative sign in the space provided below and returning one of the originals to Disclosing Party at the address noted in Section 16 above.  The remaining original should be retained for your own files.  

[Insert name of relevant Disclosing Party entity]

BY:
                                                           
NAME: _____________________________



TITLE: _____________________________


ACCEPTED AND AGREED TO THIS            DAY OF                                   , 200_.

[Insert name of relevant Reviewing Party]

BY:                                                         ______________

NAME: ______________________________________

TITLE: _______________________________________

EXHIBIT “A”

To the Confidentiality Agreement effective __________________  _____, 200_
Between _________________ and __________________ 

[Include description of the Properties for which the CA is to apply (should include leases to be involved in Possible Transaction)]

EXHIBIT “B” 
(Data Description)

To the Confidentiality Agreement effective __________________  _____, 200_
Between ________________________and _____________________

[Include description of Confidential Information to be disclosed]

EXHIBIT “C” (OPTIONIAL)

To the Confidentiality Agreement effective __________________  _____, 200_
Between ________________________ and ___________________

[Include description of AMI Area]

EXHIBIT “D” (OPTIONIAL)

Seismic License Compliance Form

To the Confidentiality Agreement effective __________________  _____, 200_
Between ________________ and _____________________
Pursuant to the terms and conditions of the Confidentiality Agreement effective _________________ ____, 200__ entered into between our companies for your reivew of certain information relating to the __________ field, Gulf of Mexico, you have been afforded the opportunity to review certain seismic information (“Third Party Data”) on ___________ _____, 200__ in Disclosing Party ’s office.  This information was licensed to Disclosing Party, as further provided in Section 8 of this Agreement and in accordance with the requirements specified in the seismic vendor’s letter dated _____________ ____, 200_ to Disclosing Party regarding disclosure to potential purchasers.

Please confirm that you have complied with the requirements specified by the seismic vendor relating to this data review provided to you by Disclosing Party.

Reviewing Company: __________________________________

BY: _______________________________________________

TITLE: ____________________________________________

DATE: ____________________________________________

OPTIONAL PROVISONS FOR CONSIDERATION

RESTRICTED BIDDERS

Notwithstanding anything to the contrary in this Agreement, if at any time during the term of this Agreement, more than one of the Parties are on the list of restricted joint bidders for OCS lease sales as issued by the Bureau of Ocean Energy Management pursuant to 30 CFR 256.44 (or successor regulations) then the Parties agree to comply with all statutes and regulations regarding restricted joint bidders on the OCS in effect during the term of this Agreement.  In the case of multiple restricted bidders being Parties to this Agreement, the provisions of this Agreement shall be amended to delete those provisions which would otherwise require a transfer of a leasehold interest prohibited by 30 CFR 256.44(c) (or successor regulations).
MINIMUM FEE DEFINITION

Each party represents that it has not paid to any advisor a “minimum fee” in return for a limitation on disclosure of the tax treatment or tax structure of the transaction that protects the confidentiality of that advisor’s tax strategies, as defined and determined by Treas. Reg. § 1.6011 4(b)(3).

AMI PROVISION
It is not the intention of the parties to restrict or otherwise inhibit the rights of any party to make a bid and/or otherwise acquire an interest or the right to acquire an interest not already owned by Disclosing Party  or an Affiliate of Disclosing Party  in any lands or leases, including those shown on Exhibit “C” which is attached hereto and made a part hereof (hereinafter referred to as the “AMI Area”). However, it is agreed that in the event that Reviewing Party acquires an interest or the right to acquire an interest by any means in any lands or leases lying all or in part of the AMI Area from a party other than Disclosing Party or an Affiliate of Disclosing Party during a period of _____ [months/years] after the Effective Date of this Agreement, then Disclosing Party , an Affiliate nominated by Disclosing Party , or an assignee that has acquired from Disclosing Party  or its Affiliates a substantial portion of the interest of Disclosing Party  or its Affiliates in the Properties shall have the right, but not the obligation, to acquire from Reviewing Party [all] [___%] of the interest in such lands or leases acquired by Reviewing Party for the [same][proportionate] consideration paid by Reviewing Party for such interest in said lands or leases under the same terms and conditions as agreed to by Reviewing Party.  Disclosing Party shall be notified in writing, by Reviewing Party within thirty (30) days of any such acquisition (said notice to include the consideration paid for and all terms and conditions of the acquisition), and Disclosing Party  shall have thirty (30) days after receipt of such written notice to advise Reviewing Party whether or not Disclosing Party, its nominated Affiliate or assignee elects to acquire [all] [___%] of the interest acquired by Reviewing Party.  Disclosing Party ’s failure to respond shall be deemed an election not to acquire said interest.  As used herein, the term “interest” shall include any real property or contractual right, including without limitation, any lease, operating interest, non-operating interest, concession, production sharing contract, risk service contract or any other right, whether direct or indirect, to receive hydrocarbons or proceeds from the sale thereof.

DISCLAIMERS

ACCURACY OF DATA:  THE CONFIDENTIAL DATA IS PROVIDED FOR THE CONVENIENCE OF REVIEWING PARTY IN THE CONDUCT OF ITS OWN DUE DILIGENCE AND VERIFICATION INVESTIGATIONS IN RELATION TO A POSSIBLE TRANSACTION. REVIEWING PARTY ACKNOWLEDGES AND AGREES THAT THE DISCLOSING PARTY AND ALL OF ITS AFFILIATES, AND THEIR RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, ADVISORS OR REPRESENTATIVES, SHALL NOT HAVE ANY LIABILITY TO REVIEWING PARTY OR ITS AFFILIATES, OR THEIR RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, ADVISORS OR REPRESENTATIVES RESULTING FROM THE SELECTION, USE OR MISUSE OF ANY CONFIDENTIAL DATA OR FROM ANY INACCURACY OR INCOMPLETENESS THEREOF, REGARDLESS OF THE NEGLIGENCE, STRICT LIABILITY, BREACH OF CONTRACT OR OTHER FAULT OR RESPONSIBILITY OF ANY PARTY OR PERSON.

DISCLAIMER AND INDEMNITY:  THE CONFIDENTIAL DATA IS PROVIDED ON AN "AS IS, WHERE IS" BASIS, AND THE DISCLOSING PARTY (AND ITS SUBSIDIARIES AND AFFILIATES, ITS OR THEIR RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, ADVISORS OR REPRESENTATIVES) MAKE NO (AND EXPRESSLY DISCLAIMS ANY) REPRESENTATIONS OR WARRANTIES, EXPRESS, IMPLIED OR OTHERWISE, INCLUDING, WITHOUT LIMITATION, WITH RESPECT TO THE CONFIDENTIAL DATA'S ACCURACY, COMPLETENESS, MERCHANTABILITY, CONFORMITY TO SAMPLES, OR FITNESS FOR A PARTICULAR PURPOSE, OR THE PAST, PRESENT OR FUTURE VALUE OF THE ANTICIPATED INCOME, COST, OR PROFITS, IF ANY, TO BE DERIVED FROM THE PROPERTIES.  Except as otherwise may be provided in a definitive written agreement between Disclosing Party or its Affiliates and the Company for the purchase or exchange of the Subject Properties or other transaction involving Subject Properties, THE REVIEWING PARTY HEREBY RELEASES, INDEMNIFIES AND HOLDS THE DISCLOSING PARTY HARMLESS WITH RESPECT TO ANY USE OF, OR RELIANCE UPON, THE CONFIDENTIAL DATA BY THE REVIEWING PARTY.

Wrongful Disclosure of Confidential Data:  In the event of any breach of the provisions of this Agreement or the unauthorized disclosure of the Confidential Data made by Reviewing Party or its AFFILIATES, or THEIR RESPECTIVE DIRECTORS, OFFICERS, EMPLOYEES, AGENTS, ADVISORS OR REPRESENTATIVES (a “Breach”), Reviewing Party agrees to defend, indemnify and hold Disclosing Party harmless from and against any and all claims, liabilities, losses or damages, made against or incurred by disclosing party, (including attorney fees and costs of litigation), resulting from such Breach.  In addition, Reviewing Party acknowledges that Disclosing Party MAY be irreparably damaged and Disclosing Party shall be entitled to all equitable remedies available at law including, but not limited to, injunctive relief, specific performance, and monetary damages.  Any failure or delay of Disclosing Party in exercising any right, power or privilege under this Confidentiality Agreement shall not operate as a waiver. Except as provided below, in the event of a Breach, neither Party shall be liable to the other for, and each Party hereby waives and releases the other Party from, any losses, claims, damages or liability relating to loss of profit, consequential, special, exemplary, punitive or indirect damages incurred by the other Party; provided, however, that such limitations on damages shall not apply to claims made by third parties covered by, and shall not limit, the indemnity in the preceding sentence.

SUBSEQUENT ACQUISITIONS  (A)

In order to protect Disclosing Party’s  proprietary interest in the Confidential Information, if within three (3) years of the date of this Agreement, Reviewing Party acquires either (i) an interest in any, or a portion of any, of the Properties, or (ii) a right to acquire an interest in any, or a portion of any, of the Properties, then DISCLOSING PARTY shall have the right, but not the obligation, to acquire from Reviewing Party, under the same exact terms and conditions, either the acquired interest or right or to be assigned an overriding royalty interest bearing thereon; either solely at DISCLOSING PARTY’s election, as follows:

a) an undivided ____% working interest percentage share of the acquired interest or right; in the event DISCLOSING PARTY exercises the above right, it agrees to bear the cost or other consideration granted in connection with such acquired interest or right (including but not limited to the cost and risk of drilling, if drilling is necessary to earn the interest sought to be acquired); or,

b) an overriding royalty interest equal to _____ of _____ of the total production produced from or attributable to the interest acquired.


Reviewing Party  shall notify DISCLOSING PARTY, in writing, within thirty (30) days of such acquisition (said notice to disclose all costs and/or obligations relative to said acquisition) and DISCLOSING PARTY shall have thirty (30) days after receipt of such notice to advise Company of its election.  DISCLOSING PARTY shall assume the costs and/or obligations attributable to the acquired interest.  Within thirty (30) days after DISCLOSING PARTY (i) remits full payment for such proportionate costs, if any, and (ii) commits, in writing, to bear the disclosed obligations, if any, attributable to the acquired interests, Company shall deliver an assignment to DISCLOSING PARTY conveying the interest which DISCLOSING PARTY has elected to acquire.  This provision shall not apply to the acquisition of or the right of acquisition of an interest in any or all of the Properties by the Company when Company acquires all of or substantially all of the stock, shares or other equity interest in, or all of or substantially all of the assets of, or by way of a merger, reorganization or consolidation with, a third party owning, prior to the date of such rights acquisition by Company, an interest in any of the Properties, in each such case taking into account any series of related or connected transactions which give rise to or one in contemplation of such a transaction.

SUBSEQUENT ACQUISITION  (B)
It is not the intention of the Parties [need to define if used] to restrict a Party's right to make a bid on any block offered at any future OCS Gulf of Mexico Lease Sale.  Each Party shall have the right to make a bid on any block offered at said sales (“Acreage Block”).  However, in order to protect _______________'s proprietary interest in the Confidential Data, if by any means whatsoever Reviewing Party  or any of its Affiliates subsequently acquires an interest in an Acreage Block or the right to acquire an interest in an Acreage Block (herein referred to as a "Subsequent Acquisition") listed on the attached Exhibit "C", __________________ shall have the right, but not the obligation, at its sole election to acquire up to an undivided ___% interest of Receiving Party's (or its Affiliate's) interest in such Subsequent Acquisition Block.  Within thirty (30) days after the Receiving Party acquires an interest in an Acreage Block or the right to acquire an interest in an Acreage Block, Receiving Party shall provide ____________________ with a written notice of such acquisition (said notice to include the actual acquisition costs and, if applicable, any obligations relative to the acquisition) and _______________ shall have thirty (30) days after receipt of such notice to advise Receiving Party what portion, if any, of the acquired interest it elects to acquire.  If _______________ exercises its right to acquire an interest, Receiving Party will deliver an assignment of the elected portion to _______________ within thirty (30) days after _______________ assumes its prorata share of any actual costs and/or obligations attributable to the interest.  If _______________ fails to timely respond to Receiving Party's written notice, then _______________ shall be deemed to have elected not to acquire a portion of the interest acquired by the Receiving Party. _______________'s rights under this numbered paragraph __ shall apply separately to each block identified in Exhibit "C" and are effective as of the Effective Date and thereafter for a period of _____ (#) years. If _______________ acquires a portion of a Subsequent Acquisition Block pursuant to the terms of this numbered paragraph __, then _______________ and the Receiving Party will attempt to negotiate a mutually agreeable operating agreement for such Subsequent Acquisition Block. If the Parties fail to finalize the operating agreement within four (4) months after the effective date of the assignment from the Receiving Party to _______________, then _______________ shall have a reassignment option which may be exercised by _______________ for a period of sixty (60) days after the four month period concludes.  During this sixty (60) day reassignment period, _______________ shall have the right, which may be exercised at _______________'s sole discretion, to reassign its entire interest in the Subsequent Acquisition Block to Receiving Party in exchange for Receiving Party's assumption of _______________'s obligations in the Subsequent Acquisition Block, and Receiving Party's payment to _______________ of the amount _______________ expended to acquire its interest in the Subsequent Acquisition Block.  If _______________ exercises its reassignment option, then _______________will deliver an assignment of its interest in the Subsequent Acquisition block to Receiving Party within thirty (30) days after Receiving Party assumes _______________'s obligations attributable to the interest and pays _______________ the amount described herein.
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